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Pleaders fo^ Respondent, — Moulvie Hyder Hoossein and 
Meer Zahoor Hoossein. 

Comp^oxnise Breach of. 
Right of Action. 

Held in accordance with a i-uling of Ibe Calcutta High Court, and in con- 
travention of a ruling of the late Sudder Court, in 1850; that, when a com- 
jirpmise has been effected, and a party allowed to withdraw his suik under 
the provision of Section 98, Act VI II. of 1859 ; if the compromise has not 
been acted upon, the plaintiff is restored to his original right of action. 

On the contrary, if acted on, either in whole or in part, the plaintiff, can- 
not be restored to his original right of action, but may bring a suit for the* 
performance of the condition uncomplied with. 

Held also, where a compromise is filed in Court, and a decree passed in ac- 
cordance therewith, such decree must be first set aside, before a second suit 
can be brought on the original cause of action. 



This suit was brought by the plaintiff for the recovery 
of her share by right of inheritance in her husband's estate 
with future mesne profits. A similar suit was brought by 
her in 1855, but she then withdrew her claim on the con- 
dition of receiving a monthly stipend of Kupees 2, from the 
other heirs who undertook to pay the debts due from the 
estate. In 1861, she again sued on the averment of her 
stipend having been withheld in breach of the condition 
abovementioned, for the arrears thereof, but the suit was 
held to be vexatious. In the present suit she again alleges 
that the stipend has been withheld and claims that the 
agreement or Soolehnameh dated 17th April 1855, having 
been broken by the other party thereto, be set aside and 
that she be put in possession of her share in the estate. 
The defence was that the stipend had been withheld in 
payment of debt due to the defendant from the plaintiff. 
The Court of 1st instance dismissed the suit on the ground, 
that after the execution of the Soolehnameh the suit could 
not be entertained. The Judge on Appeal reversed that 
decision and decreed the claim in reference to the precedent 
Ko. 320, dated 1st June 1853. His decision being im- 
pugned before us here in special appeal, we for the 
reasons set forth by us in the following statement made a 
reference to the FuU Bench. 
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Heferring Order. — The particulars of this case will be 
found in the Lower Appellate Court's decision, which has 
followed the ruling of the majority of the Court in the case 
No. 228 of 1857, Mohun Lall, v. Mussumat Gheesma^ de- 
cided on the 14th January 1860, affirming the ruling of a 
Full Bench of the Court, dated 1st June 1853, in case No. 
320, Mohun Lall, v, Thakoorain Sahiba. A similar ruling 
was made in the case No 197, Nynsookh v. Aman Ali, 
decided on the 26th July 1853. The rulings in all these 
cases were based on the Calcutta Sudder Court's deci- 
sion, dated 18th April 1850, in case No. 159, Kartick 
Chunder «?. Eamakunt Banerjee, in which it was held 
that " a compromise being equally binding upon both par- " 
"ties to it, if either party withdraw or fail to fulfil its " 
" conditions, the other paxty also becomes released from " 
'' his engagement ; and each party is restored to his ori- " 
"ginal rights."' 

The plea in special appeal, impugning the decision of 
the Lower Appellate Court in the present case, does in eflfect 
impugn the ruling sanctioned by the abovementioned pre- 
cedents, and must stand or fall with it. 

We observe, that in the case No. 228 of 1857, • Mr. 
Gubbins, who dissented from the opinion of the majority 
of the Court, notpd that the Calcutta decision of 18th April 
1850, referred to a case in which the compromise though 
agreed to, never took effect ; and was therefore distinguish- 
able from cases like the one then under review, in which 
the compromise had been for a time operative. The case 
now before us resembles that then under review in this 
respect, that, the compromise having been for some time 
operative, the Calcutta precedent is not strictly applicable 
to it. 

We further observe, that the Calcutta Sudder Court pre- 
cedent abovementioned, as construed and applied by this 
Court in the cases abovementioned, is more or less at va- 
riance with the decision of the present Calcutta High Court, 
dated 23rd February 1865, in the case No. 317 of 1864, 
Bishnu Coomar Roy, t?. Maharaja Joy Hnrrish Chunder 
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Deb 'Roy, and that the principle of the ruling in the 
Calcutta Sudder Court precedent is directly opposed to 
the Calcutta Higti Court's decision in case No. 236 of 
1864, Ram Sahai Singh, v. Dhunook Dharee Singh. 

Under these circumstances, it appears desirable that the 
subject should be reconsidered by the Court at large with 
a view to its being determined which of the different rul- 
ings is right, and should govern the Court's decisions iu 
future. 

Accordingly we direct the papers of the case to be circu- 
lated for perusal and the case to be brought before the next 
Full Bench. 

The opinion of the Full Bench on the .question referred 
to them is thus expressed. 



^i0m4^S^ 




Present : 

The Hon'blb Sir W. MORGAN, Kt. Chief Justice, 

. „ W. RO BEETS, 

F. B. PEAESON, J. Justices. 
C. A. TURNER, 



R SPANKIE, \ ^„ y. ,.^^, 



The rule as stated in the earliest case cited (Calcutta 
Sudder Dewanny Adawlut 1850, page 126) has, we think, 
been incorrectly applied in the later decisions. In that 
case the plaintiff withdrew from the suit having adjusted 
by compromise her original cause of action ; and after- 
wards finding that the terms of the compromise were left 
wholly unperformed, and that she could not obtain posses- 
sion of the share of the joint ancestral property thereby 
assigned to her, she instituted a second suit, not for the 
purpose of enforcing her rights under the instrument ot 
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compromise, (the raffanameh) but upon her first cause of 
action ; and the Court held that, " as the raffanameh was" 
" equally binding on both parties subscribing to it, if either" 
" of them withdraw, or fail to fulfil its conditions, the other" 
" must also be held to be released from his engagement ;" 
" and in such case the parties would be placed in the same" 
"position in which they stood, before the raffammeh was" 
" executed." 

Taking the rule of law to be as here laid down, it ap- • 
plies only, where the promise is forthwith repudiated and 
left wholly unperformed by one party, and where on its 
rescission or avoidance both the parties can be restored to 
their former position. 

The Cases subsequent to 1850, in which compromises 
completed and acted on for years were held to be annulled 
and the party injured by a breach of some condition of the 
compromise was declared to be entitled to sue on his ori- 
ginal cause of action, cannot, we think, be maintained. An 
agreement of compromise like any other agreement may 
contain many stipulations of very unequal value 'or impor- _ 
tance, some of which are to be performed by one party, some 
by the other. It may happen, as is alleged to be the fact 
in the case now in question, that some claim or right to 
land is relinquished in consideration of certain debts being 
discharged and of a further, monthly sum being paid to the 
person making such relinquishment. The debts having 
been paid and the monthly sum duly received for many 
years, it would surely not be competent to the recipient 
upon any withholding of the monthly payment (for 
whatsoever cause) to revert to his original cause of action, 
and to sue for the recovery of the land. In this and 
many other conceivable cases the former position of the 
parties cannot be restore. 

The decision of 1850, was pronounced as has been 
noticed, in a case, where a plaintiff had withdrawn from a 
suit upon an agreement, that she should receive her share 
or a portion of her share of the joint ancestral property 
sued for, which agreement was wholly unfulfilled. The 
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consideration, in respect of which she had agreed to re* 
linquish her fall rights, had therefore wholly failed ; and 
the Court with reference to the particular circumstances 
may have rightly held her entitled to sue on her 
original cause of action. If the rule there laid 
down is to be understood also to apply to adjust- 
ment or compromises fairly entered into and fully 
completed upon due consideration, we hesitate to approve 
of it. Where there is a suit pending, and it is adjusted by 
compromise (see Section 98 of Code of Civil Procedure,) and 
a decree is drawn up in accordance with and embodying the 
terms of compromise ; the rights of the parties would seem 
to be ascertained and finally fixed by such decree : and such 
decree must be set aside before a suit could be brought, for 
the original cause of action. And even where the compro- 
mise is out of Court ; if it is shown, that both parties freely 
consented to its terms, and excepted them fully in substitu- 
tion of their previous right ; we hold, that unless the parties 
have expressly agreed, that on breach of the condition alleged 
to be broken, they should revert to their original stattis, or 
unless the broken condition goes to the whole of the consi- 
deration, or unless the consideration has been wholly unper- 
formed, such adjustment must be taken to supersede all for-* 
mer rights of suit and other rights, and to establish the 
deed of compromise as the only basis of right for the future. 
The recent decisions of the Calcutta High Court, which 
are referred to, appear to support this view. 

Judgment. 

We now proceed to dispose of the appeal, wl^ich in accor- 
dance with the opinion of the Full Bench, is decreed with 
costs, the Judges decision being reversed and that of the 
Principal Sudder Ameen being upheld. 
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The Uh August, 1866. 

Present : 

The Hon'ble W. ROBERTS, Justice. 
The Hon^ble R. SPANKIE, Offg. Justice. 



/J Case No. 1429 of 1865. 
Special Appeal from the decision of A, Ross Esq.^ Judge 
of Azimgurhy dated the \6th August 1865. 

Dookhchore Rai (Defendant) Appellant. 

versus 

Hajee Hidayat-dol-lah (Plaintiff) Respondent. 

Headers for Appellant, — Lalla Man Rai, Moulvie Ma- 
homed Hyder Hoossein and Shah Assud Ali. 

Pleaders for Bespondent. — Moulvie Abdool Suttar, Meer 
Ali Ahmud and Moulvie Furreed-ood-deen Ahmud. 



Redemption of Mortgage by 
Subsequent Mortgagee. 

Held that a mortgage ooutract received as a security for repayment of a 
loaD, does not incapacitate the mortgagor, from any other dealing with the 
property except in defeasance of the right of the mortgagee. Where, 
therefore, a < zur-i-peshgee* leHse had l>eeu granted to Dookhchore Bai for nine 
years containing a stipulation, that the mortgagor should not alienate or mort- 
gage the land ; held that a second * zur-i-peshgee * mortgage to Hidayut-ool-kb, 
made after the expiration of the nine years term for the bona fide purpose of 
paying off the debt due on the first mortgage, was not voidable aa contraven- 
ing the terms of the first mortgage lease, and Hidayttt*ool-lah was entitled to 
sue to redeem the first mortgage. 

Referring Order. — The plaintiff seeks for a declaration 
of right in, and possession of a 5 anna, 2 pie, 8 kunt share 
in the village of Chandi, Pergunnah Sekunderpore, a dis- 
trict of Azimgurh, by redemption of mortgage dated 30th 
April 1846, and also to avoid a compromise dated 20th 
April 1864 ; also to recover Rs. 256-8-0 profits for 1271 Fus- 
lee, under a zt^-ipeshgee lease, dated 24th August 1863. 

The rights in suit are those of Mahpal Bahadoor and Mus- 
sumat Resma Koonwur. They were in possession of the 
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defendant (Dookhcbore Rai) under a zur-i-peahgee lease 
dated 30th April 1846. On the determination of this lease 
Maihpal Bahadoor and Mussumat Besma executed auother 
zur-i-peshgee lease on the 24th August 1863. in favor of the 
plaintiff ; after this the lessors suing to redeem their rights 
from Dookhchore Rai admitted a balance of Rs. 1,462-13-6 
due to him and compromised the suit, allowing him to re- 
main in possession until 1281 Fuslee. 

It is contended that the plaintiff, the second incumbran- 
cer, cannot sue to redeem the prior mortgage ; and the pre- 
cedents of this Court, No. 31, dated 25th May 1853, No. 52, 
dated 25th April 1857, and No. 536, dated 31st July 1862, 
are relied upon as corroborative of this plea. 

It is suflScient to notice the decision of the 31st July, 
1862, Pundit Nund Ram v. Ram Fuqueer Singh. This 
decision refers to that of the May 25th, 1853, and later pre- 
cedents. It rules that, in a suit brought by a sub-mortgagee 
to redeem a mortgage from another sub-mortgagee, both 
deriving their title from the same person, the plaintiff can 
have no ''locus standi,'' and possesses no right of re- 
demption. 

We feel some difficulty in accepting this as a sound 
ruling. We agree with the view taken by Macpherson in 
his treatise on the Law of Mortgage, that such a ruling is 
"in direct opposition to the principle which is the basis of* 
** the rule that a purchaser of the mortgagor's whole interest " 
"has the same right of redemption that the vendor had. '* 
** The estates of a mortgagee and of an absolute purchaser are " 
" alike, only that of the former is subject to be divested on '' 
*Hhe happening of certain events. A mortgagee is in fact the '* 
" purchaser of the rights of the mortgagor. He buys them, '' 
" but gives the mortgagor the chance of re-purchasing within " 
" a certain period.^' 

Mr. Macpherson goes on to say that alike in England 
and America a subsequent incumbrancer may insist on a 
right to redeem on payment of the principal, interest 
and costs, due to the party redeemed ; he who redeems 
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being himself liable to be redeemed by those below 
him. 

We appreciate the argument that a mortgage is merely 
a security for the debt aud collateral to it ; and that if the 
debt is paid by one who has an equity over the land, the 
mortgagee has got all that he had a right to, or that it was 
ever intended he should have. 

We think that the time has come at which this point 
shotild receive fuller consideration, and we have determined 
to refer to a Full Bench, the question how far the rulings of 
this Court from 1853 to the present on this subject, are in 
accordance with sound principle of law. 

Present : 
The Hom'ble Sir W. MORGAN, Kt. Chief Justice. 
W. ROBERTS, ) 

F. B. PEARSON, I Justices. 
C. A. TURNER, J 

E. SPANKIE. ) ^^ r 4- 

„ G. D. TUENBULL, ^-^^^ '^'^^''''- 



Although the mere question of Law, viz., whether a second 
incumbrancer can maintain a suit to redeem a prior mort- 
gage, is alone before us for disposal, it will be convenient 
that we should consider it with reference to the facts of 
the particular case in dispute. So far as they are material for 
our present purpose, we understand the facts to be, that 
Mahpal Bahadoor and Mussumat Eesma Koonwur, two of the 
appellants with others their co-sharers in themouzah Chandi, 
in April 1 846, granted a ztir-i-peshgee lease of the whole mou- 
zah to Dookhchore Eai for nine years, to secure the payment 
\^i of a sum of money. The mortgage deed contained the 
'■- \ ordinary provisions to the effect; that the mortgagee should 
be entitled to the profits and collections in lieu of interest ; 
that the mortgagor on repayment of the principal, at the 
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ex^ration of the lease or subsequently at the appointed 
period, should obtain possession ; that the mortgagor should 
not alienate or mortgage the land, and that any such at- 
tempted transfer should be void. 

Under this lease Dookhchore Eai took possession of the 
property. • 

Notwithstanding the restriction on alienation ^ome of the 
shares were sold and redeemed, and of the shares sold some 
were purchased by Dookhahore Eai himself. 

On the 24th August 1863 the appellants Mahpal Baha- 
door and Mussumat Kesma Koonwur granted a 2nd zur^i^ 
peshgee lease of their share, which was then unredeemed, to 
Hidayut-ool-lah for eleven years to commence from the year 
1271 (1863,) to secure the repayment of a sum of Es. 1,997 
advanced in part for the purpose of redeeming the 1st in- 
cumbrance and in part for the mortgagor's other purposes. 
Possession was never obtained under this lease. To carry out 
the arrangement with the 2nd zur-i-peshgee holder, the mort- 
gagors instituted a suit to redeem the 1st incumbrance, alleg- 
ing that Dookhchore Eai had fully repaid himself from the pro- 
fits of the land. iBidayttt-ool-lah was made a partyto the suit. 

On the 20th April 1864, this suit was compromised by 
the mortgagors and Dookhchore Eai, and it was agreed 
between them, that a balance of Es. 1,462, or thereabouts 
was due on the old mortgage, and that a further sum of Es. 
588, or thereabouts should be advanced by the latter, and 
that he should receive a further zur4-peshgee lease of 
the shate which was unredeemed, to endure until the year 
1281 Fuslee. Hidayut-ool-lah was not a party to the compro- 
mise, and recorded in Court a protest against it. It is stated 
in the deed of compromise, that a zur-i-peshgee lease had 
been granted to him, but that he had failed to advance the 
money which it was intended to secure. 

These several zur-i-peshgee leases are to be treated as se- 
curities for money, and as being on the footing of pure 
usufructuary mortgages. 

The suit, in which the present reference is made, is one 
brought by Hidayut-ool-lah to set aside the compromise; and 
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to redeem the 1st incumbrance; and upon the above state- 
ment of facts the question proposed for our consideration 
is, whether in mortgages of this description the 2nd mort- 
gagee or lessee has a right to redeem the first after the 
expiration of the term of the first lease. We may put out 
of consideration for the present, the compromise between 
the mortgagor and the first mortgagee with all the circum- 
stances attending it 

The relative positions of the mort2:agor and the first 
mortgagee, immediately before the execution of the 2nd 
mortgage was, that the full proprietary riijht in the land 
was in the mortgagor, the mortgagee being entitled to 
retain possession of the land, and to enjoy the profits until 
he had received payment of his principal money at the 
appointed time, viz., at the expiration of the term of- 9 years, 
or until that sum was discharged out of the profits. 

The mortgagor had contracted not to alienate by sale or 
mortgage, a stipulation which, whatever its effect in a mort- 
gage transaction, could not, even assuming it had not been 
waived by the mortgagee, of which there is evidence in the 
present case, operate to annul a bond fide conveyance to a 
third person by the mortgagor for the purpose of payintr 
off the original mortgage debt This being their position 
there was nothinir ro prohibit the mortgagor from contract- 
iniJ^ with any third person for a loan on the security of his 
property either by ^rantiny; a zur-i-peshgee lease or other- 
wise, subject only to the prior incumbrancer's right to retain 
possession until pajnnent of his debt. 

The nature of the original transaction (a loan upon a 
zttr-i-peshgee security) was not, it appears to us, such, as to 
entitle the lender to say ; that the borrower was, and this 
even after the expiration of the lease, prohibited from deal- 
ing in good faith with a third person for the means of 
discharging the prior incumbrance :,and if the new loan was 
made on the security of the land, (whether the security 
contracted for, was like the former, for a term of years, or 
of a higher nature) the transaction conferred such an in- 
terest in ^e land on the lender, as to entitle him to occupy the 



Digitized by VjOOQ IC 



12 

mortgagor's place for the purpose of maintaining a suit to 
redeem. 

To hold otherwise would lead in many cases to the inflic- 
tion of grievous hardship on the mortgagor ; for he may 
have been compelled to mortgage his estate at a time 
when the rate of interest was high, and subsequently be 
enabled to obtain a loan on easier terms ; while the first 
mortgagee receiving his principal and interest in full, and 
having, as in the present case, been in possession during the 
whole term originally bargained for, would have received 
all, that he could under any shadow of pretext lay claim to. 

The decisions in those cases, where the mortgage was by 
conditional sale as to the persons, who are properly to be 
deemed the "legal representatives " of the mortgogor within 
the meaning of the Regulation, do not apply to a case like 
the present, even assuming that those decisions are not 
to be questioned. The lender has never dealt for any in- 
terest in the estate (beyond that which has already expired,) 
save merely for the purpose of securing the repayment • 
of the loan ; if he is allowed to retain possession, until he is 
fully repaid, he will have received all, that he contracted 
for ; and if he obtains this, we .think he cannot justly 
be allowed to object, that the person who seeks to redeem 
the property, is not the borrower himseK, but one, who has 
acquired from the borrower an interest in the , property 
sutticient, as we hold it to be, to authorize redemption. 

The reasoning in the cases quoted, and especially in, the 
^arUest case (15th May, 1*853,) is not satisfactory to us. 
The mortgage contract, is there regarded as a contract, 
strictly personal, between the mortgagor and the mortgagee, 
or at any rate personal to this extent, that the latter may 
object to the intervention of any third- person, unless such 
persons fully represents the mortgagor by reason of his 
having acquired the whole remaining proprietary right and 
interest of the mortgagor in the land. 

Viewed as a security for obtaining the repajmient of a 
loan, the mortgage contract appears to confer no such right 
on the mortgagee, nor does it incapacitate the mortgagor 
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from any other dealing (except in defeasance of the rights 
of the mortgagee) with the property. 

In the present case the transactions between the mort- 
gagor and the 1st mortgagee liiay justify a suspicion 
of a contrivance between them under the guise of a fresh 
mortgage, to defraud the 2Dd mortgagee of his rights. If 
this is established (as it would appear to have been to the 
satisfaction of the Lower Court ;) the position of the 2nd 
mortgagee is strengthened. 

It has been found, that of Es. 1,997, which he agreed 
to advance, he has paid Rs. 535 to the mortgagor, and has 
held the remainder Rs. 1,462, at the disposal of the 
mortgagor, and in order to enable him to discharge the 
amount remaining due on the 1st mortgage. This sum 
he tendered in discharge of the amount remaining due, 
which is stated in the deed of compromise to be Rs. 1.462. 
But we have not to deal with the particular case out of 
which this reference arises. 

We have referred to the circumstances, and have stated 
them merely to show the assumption of facts on which our 
opinion proceeds. 

Judgment. 

The Court at large having over-ruled the doctrine that a 
second mortgagee cannot redeem a prior incumbrancer, 
we proceed to dispose of the remaining : pleas in special 
appeal. 

With reference to the second objection, that the second 
mortgage is invalid, inasmuch as it has been made by the 
mortgagor in breach of the condition of the agreement 
with the first mortgagee that he was not to alienate 
the property ^ill the mortgage was redeemed, we observe 
that this plea cannot be sustained, when the finding of the 
Judge in respect of this second transaction has been taken 
into consideration. A stipulation not to alienate caimot 
operate to annul a bond fide conveyance to a third person 
by the mortgagor for the purpose of paying oflF the original 
mortgage debt. Where the second mortgagee is the medium 
of paying over to the first mortgagee the amount of the 
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latter's debt, and to that extent takes the place of the mort- 
gagor, it connpt with propriety be said that there has been 
a breach of the agreement. The decision of the late Sad- 
der Court* of Agra dated 3rd February 1851, held the 
sale of the mortgagor's rights invalid, because contrary 
1o the stipulation the mortgagor had alienated the property 
whilst the term of mortgage had some time to run. But 
in this case, as the Judge has, in effect, foimd, the mort- 
gage was at the time of the second loan redeemable, and 
the sbcond loan was in part for the purpose of paying off 
the first mortgage. 

We do not tlunk that there is any force in the fourth 
objection, as the assertion of the second mortgagee, that he 
had paid the mortgagor the full consideration set out in tlie 
second bond, is not a binding estoppel as it is not preten- 
ded that this statement, had any effect on the special ap- 
pellant's course of action, and led him to act upon it as if 
he had understood it to be made in good faith. 

In reference to the third objection, that in the suit for 
redemption on the part of the mortgagors there was a com- 
promise on their part, and that the plaintiff being implead- 
ed therein did not object to the compromise, we observe 
that the plaintiff was merely impleaded because he was a 
sharer in the mouzah. and not that he had really any con- 
cern in the suit : and he was no party to the compromise 
which took place between the plaintiffs then and the special 
appellants. 

Lastly, it is objected that the Judge has failed to decide 
with regard to the amount due to the appellant. We do 
not think that this objection calls for further notice than, 
that as the special appellant's own representation contain- 
ed in the compromise of 20th April 1864 shows, that the 
sum of 1,462 Kupees 13 Annas was all that was due, and 
therefore the omission to do so was not a defect that could 
on any way prejudice the rights of the appellants here when 
the respondent lodged the amount to pay them. A larger 

* Hetra Lnl), versus Ruclipal, VI., decisious SudJer Dewaniiy Adawlut 
North West Pruviuces 1851, 39. 
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amount was stipulated as due, but the statement showed 
that it was a bare debt contracted by the mortgagors and 
first mortgagee and subsequent to the second mort- 
gi^e. 

We therefore maii^tain the decision of the Lower Appel- 
late Court and dismisses the appeal with costs. 

Present : 

The Hon'ble W. ROBERTS, ) j,, 

F. B. PEABSON, | •^^^^^•'- 

The Hon'blb R. SPANKIE, ) ^^^ r.../.v>.o 

„ 6. D. TURNBULL, \ ^^^' ^^^^^^^^ 

Case No. 1406 of 1865. 

Special Appeal from the decision of H. B. Henderson Esq,, 
Judge of Benares, dated the 22nd August 1865. 

Goor Dial and another (Defendants) Appellants. 
verstcs 

Ramdut and another (Plaintiflfs) Respondents. 



Pleaders for Appellants. — Lalla Man Rai and Moonshee 
Hanooman Pershad. 

Pleaders for Bespondents.—Moulyie Furreed-ood-deen and 
Moulvie Hyder Hoosaein. 

SECTION 6, ACT X. OF 1859. 

Bunker Tenure, 
Right of Oceuiiancy by Prescription. 

Held that, plaintiffs as holders of a lease from the proprietor, which gave 
tbem the right of cutting grass and other spontaneous produce of the 
lands, do not, merely by reason of lengthened enjoyment acquire any 
right of occupancy in respect to such holding ; that the tenure, under 
> which they claimed to hold was not a holding of land within the mean- 
ing of Section 6, Act X. of 1859, and that they mufit, in the absence of 
an express condition otherwise determining the period of lease, be held to 
be tenants at will holding year by year at the pleasure of the landlord. 



Digitized by VjOOQ IC 



16 

Tkis case toaa referred to a FuU Bench by Messrs. Pearson 

and TumbuUy with the foUowing order : — 

Beferrmg Order. — This was a suifc under Clause 6, Sec- 
tion 23, Act X. of 1859, to recover possession of 4 plots of 
land on the ground of plaintiffs' illegal ejectment by the 
defendants. 

Plaintiffs claim under a lease from the original proprietor 
of the estate, the late Nawab Ikbal-ood-dowla, dated 1249 
Fuslee, giving them the right of cutting the reed, thatch 
grass and other spontaneous produce of the land in ques- 
tion. 

This is uncultivated jungle land, comprised within the 
area of the J&umna or preserve, forming the Nawab's estate, 
the whole of which has been let in farm for a term of years 
to the defendants ; and the ground of action is, that the 
defendants have prevented the plaintiffs cutting the erass 
and enjoying their rights, and thus illegally ejected them 
from their holding. 

The reply was, that the defendants were legally justified 
in preventing the cutting of the grass : that as lease holders 
from the proprietor they retained the direct control giving 
out leases year by year to their sub-tenants ; and that the 
plaintiffs had no right of tenancy entitling them to sue for 
recovery of possession. 

The Deputy Collector Mr. Robertson at first dismissed 
the suit on the ground, that the tenure was not a holding of 
land in the sense of Section 6, Act X. of 1859 : and that 
therefore no right of occupancy could accrue in respect 
to it. 

He also found that the ptUta or lease under which the 
plaintiffs claim to hold, (even if genuine which was contes- 
ted) appeared to be ^r one year only, and contained no con- 
tract for perpetuity, or an unexpired term. 

In appeal this decision was reversed by the Judge, who 
(holding tiiat as Clause 4, Section 23 entitled the Zemindar 
to sue for arrears of rent due, on account of pasturage forest 
rights and the like ; so Clause 6 gives the lease holder of 
such rights authority to sue for recovery of possession of 
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such tenure when ejected,) remanded the case for a fresh 
decision on its merits. 

The Deputy Collector again found in the defendants' fa- 
vor, and dismissed the daim, holding that though Section 
23, Clause 6 may give a tenant a right to sue for possession 
or oocupany of any tenure, from which he may have been 
illegally ejected, yet that the ejectment must be shown to 
be Ule^, before he can be held entitled to recovery of pos- 
session ; that a tenant without right of occupancy is liable 
to ejectment at the pleasure of the landlord ; and that in the 
present case the plaintiffs had failed to prove a right of 
occupancy ; that the ''puttal' was not proved to be genuine, 
and that the preponderance of the evidence was in favor of 
the facts alleged by the defendants, viz,^ that the manage- 
ment of the jungle had been retained by the Zemindars in 
their own hands, and that thqr made contracts, yearly with 
the under tenants on different terms. 

This decision was a second time reversed in appeal by the 
Judge, whose judgment is thus recorded. 

** In appeal plaintiffs urge.*' 

1. — ' "Hiat decision qf the Lower Court regarding appel-' 
' lants' want of right of occupancy, is conjectural and' 

* grounded only on the assertion of the defendants.' 

2. — ' It has been decided by a FuU Bench of the late' 

* Sudder Court, that even if a holder obtains possession or a' 

* lease for one year only, if he retains possession for a' 

* number of years, he acquires a. right of occupancy. In the' 

* present case, appellants hold under a perpetual putta, and' 

* have paid rent every year, from 1249 to 1272, upwords of 

* 20 years.' 

3. — * Pile a Moonsiff's decree of July 1859 in favor of 
' defendants against plaintiffs, for balance of rent for three' 

* years at 32 Es. per year on 4 plots of land, in proof of 
' plaintiffs' present claam.' 

4. — ' Appellants have filed receipts for several years ; the' 

* loss of receipts for certain years, though it breaks the series* 

* of receipts, does uot disprove appellants' statement, that' 

* they have held for a series of years at the same rent.' 
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" From the receipts, and the records, in the suit instituted" 
" by certain of the defendants in the present case, against the" 
" present plaintiffs, in the Moonsiff's Court in 1 859, for reco-'' 
•* very of their share of balance of rent, then due by present" 
"plaintiffs, on account of 4 plots of jungle land, for tliree years," 
" the rent of which was then stated to be Es. 32, it is proved,^' 
'* that the plaintiffs have held the right of cutting grass " jpm/-" 
" too*' and " seriree," in 4 plots of jungle ; the boundaries" 
*' of which are given in the defendants, writtenplaint in 1 869," 
" for upwards of 20 years at a yearly rent of 32 Bs. which" 
" appears to have b^en invariable. In default of other evi-" 
*" dence, (and it would be difficult to produce witnesses to the" 
*• genuineness of a document executed 23 years ago,) the facts" 
*• above recorded as established, are in themselves sufficient" 
" proof of the genuineness of the ptUtah. The plaintiflfs state'' 
" that defendants have ejected them, i. e.y deprived them" 
" of the right of cutting grass in a portion of these 4 plots." 
" Defendants acknowledge they have prevented plaintiffs" 
" from cutting grass in the juilgle; they say the plaintiffs are" 
" in possession of 10 beegahs only, and that they have taken" 
" possession of 40 beegahs : but they no where state that" 
/* plaintiffs have endeavoured to take possession of any jungle" 
" in addition to the 4 plots, and it connot be supposed tt^t" 
"these 4 plots only contain 10 beegahs, for it is not proba-" 
*^ ble that plaintiffs would pay 32f Es. a year for the right of" 
" cutting grass in only 10 beegahs. The whole tenor of the" 
*• defendants* defence shows, that they dispute the plainti^' " 
" right to claim 4 plots at 32 Es. a year ; and it is evident" 
" that they have dispossessed plaintiffs of a portion of these 4" 



" I find therefore for the plaintiffs ; and declare their right" 
" to cut grass ^nug seri/ree* and ^ptdtoo,' in 4 plots of ground'* 
" (the boundaries of which are those detailed in the plaint of 
" the defendants GoorDyal and others filed in theMoonsiff's" 
" Court of Chandnee Chowk on 30th June, I860,) on pay-'' 
" ment of an annual rent to defendants of 32 Es. per year ; al-" 
"so I decree their claim for 10 Es. on account of damages" 
" with the usual interest ; and accept their appeal charging" 
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" the defendants with the costs of all the Court including" 
" fees of one vakeel only." 

*• Defendants' vakeels demur at a clerical error in the plain-" 
" tiffs' written statement, where they call themselves theka-'' 
** dars of the 4 plots of jungle. Thi^s mis-statement does not" 
" bar* the plaintiflFs' claim : they bring a suit, as rent paying" 
" tenants against parties, to whom they are liable for reut," 
" and who, they complain, have dispossessed them of a por-" 
*' tion of their tenure." 

In special appeal it is urged that the decision is opposed 
to Liaw, in that (1) the suit is not cognizable by the Ke venue 
Courts, and (2) that the plaintiffs connot have acquired 
any right of occujMincy in the land, in which they claim the 
right of cutting the grass and other products, and are not 
entitled to a decree for recovery of possession on the ground 
of illegal ejectment. 

Tlie fii:3t plea is of no value : of the plaintiffs' right to sue, 
and of the jurisdiction of the Kevenue Courts to hear the 
suit, there can be Uttle question.. But the question is on 
the second plea, what was the nature of the holding and 
the relative position of the parties. 

Were the plaintiffs mere tenants at will holding from 
year to year and liable to ejectment at the pleasure of the 
defendants on the expiry of any one year ? Or did they 
hold under lease or otherwise for a determinate period, the 
term of which ha4 not expired ? Or have they by long 
occupancy acquired a right of occupancy under Section 6 ; 
and was their ejectment illegal ? 

It has been found by the Lower Appellate Court, that the 
plaintiffs are tenants of the defendants paying a fixed rent, 
which has not varied for a series of years ; that the lease 
under which they claim to hold granted to them above 23 
years ago by the proprietor of the estate, in whose place the 
defendants now stand, is genuine ; and that the plaintiffs 
have held undisturbed possession ever since ; and the effect 
of the judgment in their favor is to declare ; that they 
have, thus, acquired a right of occupancy by prescription 
independent of any title, that they might be able to show 
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under the lease ; and, that their ejectment was therefore 
illegal. 

The judgment has not been based upon the terms of the 
lease or the construction, which those terms may bear in 
respect to the period, for ^hich the lease was granted, amd 
the sole point then for determination is, whether the Till- 
ing, on the actual ground, on which it rests, is correct or not j 
whether arie:ht of occupancy has been, or coxddbe created, 
in such a tenure, and whether the provisions of Section 6, . 
are, or are not applicable ? 

As this is a novel question, in regard to. which we can 
find no previous ruling as a precedent to guide us, we deem 
it advisable to have the opinion of the Fi2l Court, to whom 
we refer it accordingly. 

Jttdpmt % the (JttH '§mth. 

The case having been fully argued before a Full Bench 
the Court are unanimously of opinion, that the tenure, 
under which the plaintiffs, special respondents, claim to 
hold, is not a holding of land within the meaning of Section 
6, Act. X of 1859 in respect to which a right of occupancy 
can have been acquired by the plaintiffs. 

The only rights, which the plaintiffs have hitherto enjoy- 
ed, and to which they claim to be entitled, are certain forest 
rights, the right to cut the reed, and thatch grasses the spon- 
taneous produce of the soil within a certain area and no- 
thing more. 

Beyond this they have not even according to their own 
showing exercised any other rights, indicating an actual 
possession of and dominion over the soil. 

They have no power to break up, or cultivate the land 
and they have not even any special right of pasturage with- 
in the area, over which their right to the particular pro- 
duce specified in the lease, extends. 

The right of pasturage is shown to be exercised, generally 
by the tenants of the estate * over the entire area of the 
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preserved tract; and the plaintiflfs' rights are in fact strintly 
confined to the wild produce, whose growth is each year 
spontaneously renewed, in a particular portion of that area '; 
and in no way extends to the soil itself. 

The right to this spontaneous produce apart from an 
actual possession and occupation of the land is one annually 
accruing and unless conveyed by the owner or other per- 
sons liolding from him in occupation of the estate or tract 
for an express term of years, must be regarded as held year 
by year, and determinable each year. 

Such a right is clearly distinct from the right of a tenant 
in arable and culturable land; in which there is an actual 
constant and manual occupation of the soil on the tenant's 
part, and in which the fruits, that he enjoys, are raised by 
the tillage and cultivation of the land by his labpur and at 
his expense. , 

No prescriptive right of occupation can, we are of opinion, 
be created in a tenure of the nature now under considera- 
tion ; merely by reason of the lengthened enjoyment by 
the tenant, holding under a lease for rent from the owner of 
the soil of the wild produce forming the forest rights. 

A tenant of such rights, failing an ' express condition 
otherwise determining the period of the lease, must be held 
as a tenant at will and holding year by year at the pleasure 
of the landlord ; possessing no other rights of any sort in 
the land and removable at pleasure. 

To hold otherwise would virtually be to prevent the 
landlord for ever from improving his estate by breaking up 
the forest knd and bringing- it under cultivation, and to res- 
trict him, though the owner of the soil, from making use of, 
and realising the fuU amount of profit from it, to which he 
was justly entitled. 

Analogous to the rights, which farm the subject of the 
present suit, are fisheries and similar rights of pasturage, 
&c., all coming under the head of i%WA:^r and Bunhir : 
and we find a ruling of the Calcutta Court on the question 
of the right of occupancy in a Phtdkur holding. No 2863 
of 1864, dated 14th January 1865, Woomakant Sircar 



Digitized by VjOOQ IC 



22 

venM: Gopal Singh which seems very much to fhe 
point, and in which the prin^^iple above laid down 
is enunciated ; that the mere occupancy of such a 
holding for a series of years gives no right against 
the landlord ; and that the tenant must be regarded as a 
tenant at will liable to be ousted at any time by the pro- 
prietor. 

Under this view we consider that the judgment of the 
IjQwer Appellate Court is erroneous and cannot be maiu- 
tained. 

We decree the appeal ; and reversing the Judge's de- 
cision accordingly restore that ^i the Court of first instance 
dismissing the (plaintiffs') respondents' ckim with all oosts 
payable by them. 



The 2l8t August, 1866. 

Present : 

The Hon'ble Sir W. MORGAN, Kt. Chief Justice. 



Case No. 207 of 1863. 

Jteview of judgment of the decision of the late Stuider 
Court in a Meguiar Appeal, dated 27th August^ 1864. 
Confirming the decision of B. Spankie Usq., Officiating 
Judge of Meeruiy dated l^thAugmt 1863. 

Mussumat Lado (Plaintiff) Appellant. 

mrsu^s 

Mussumat Oodey Koonwur (Defendant) EespondenL 

Pleaders for -rfpp^Ztewf.^— Moulvie Hyder Hoossein, Moulvie 
Furreed-ood-deen and Moonshee Hanooman Pershad. 

Pleaders for Bespondent. — Lalla Man Bai and Baboo Bam 
Karain. 

* II. DeciaioD, Sudder DewauDy Adawlut, N. W. P., 1864. 365. 
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Hindoo biWi Right of Inherifcaiieef 
Disclaimer of. 

Held by a majority of the Court that plaiotifiTa petition of August 1859 
ihe real intention of filing which was to cure the objection by mortgagee 
ID a suit for redemption of mortgage by the defendant (a stranger) as a guar- 
dian of Shib Lall pluntijOTs minor son, cannot be regarded as a disclaimer or 
relinquishment of any portion of the right which she (plaintiff) i^ow claimf 
as heiress of her minor predeceased son. 



Thia ease was referred to a FvU Bemh by Mmrs. Boas cmd 

Eduoards, Jvdges of the late Bvdder Court, who auimitted 
. the review of a Judgment passed ly that Court in 1864, 

with tkefoUowing order : — 

Beferring Order. — This is an application for a review of 
the decision of this Court passed by Messrs. Simson aa4 
Lindsay on the 24th August last. 

The* circumstances of the case are fully detailed in that 
decision. They may shortly be explained thus. 

Buldeo Buksh the original owner of the property in suit 
had by his widow Mussumat Lado, the petitioner, two 
sons Kull)ran and Shib Lall. Kullyan predeceased his 
father leaving a widow Oodey Koonwur, the defendent 
resppndfent, but no issue. Shib Lall died, a minor, after 
his father's decease. 

Mussumat Lado has in this suit claimed the estates ^^ Urn- 
berah'^ and " Ameerpore" (on the ground that she is the 
heiress of her son the late Shib Lall. 

This Court has in appeal afiSrmed the decision of the 
Court of 1st instance dismissing her claim on the ground 
that, by a petition of the 24th August 1859, she had re- 
linquished her claim on these estates, in favo^ of Oodey 
Koonwur, defendant respondent, and Shib Lall. The 
Court farther held that Oodey Koonwur having adop- 
ted Shib Lall as her son was entitled to succeed to ms 
property von his demise. 

A review of this decision is now prayed for on the follow- 
ing grounds ; — 

Itff.— The decision of the Court has been passed on the 
basis of Shib LaU's adoption which was not urged as an argu- 
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ment by defendant herself, and the purport of the petition 
dated the 24th August 1859, is simply to the eflfect, that 
Mussumat Oodey Koonwur was empowered on the part of 
herself, and as guardian aod protector of Shib Lall her 
husband's brother, a minor, to look after the suit then pend- 
ing; in that petition too, there is no mention of Shib Lall's 
being adopted according to the rules of Hindoo Law. Nor 
is it actually mentioned or even implied in that petition 
that the plaintifFhad waived her right of inheritance to 
Shib Lall's estate. 

2;w?.— Such adoption of any person by a childless widow 
who can show no permission to that effect from her hus- 
band is illegal ; moreover it is not allowable to adopt a 
husband's brother. Under these circumstances, by use of 
the term mother of the adopted child, the defendant can- 
not acquire right of heirship to Shib Lall deceased. Be- 
sides, as )ieir to the said Shib Lall .the plaintiff possesses 
full title to all that property, which descended to Shib Lall 
minor as heir to his father. 

3rrf. — From the mere fact of acting as a gua^ian in the 
former case, the term mother cannot apply to the defendant. 
The reasons for the heirship is shown in the former papers. 

Ath.-^The partnership acknowledged by Mussumat 
Oodey Koonwur cannot be a bar to the determination of 
petitioner srightof heirship to the deceased ShibLall,a minor. 
. We consider, that there appears to be primd facie 
grounds for this application. We observe, that on the 
demise of Buldeo father of Shib Lall. the whole pro- 
perty vested in his sole surviving son Shib Lall to the entire 
exclusion of his widow Mussumat Lado and Oodey Koon- 
wur his daughter-in-law and the widow of his son Kullyan. 
Mussumat Lado therefore possessed no right in the estate 
which she could relinquish in favor of any party. Her 
petition, therefore, of the 24th August, is as the appellants 
contend valueless and in-operative. The appellant, as we 
consider has grounds for contending that, that petition, cannot 
be held to contain any renunciation of her right in the estates 
in suit as heiress of her son Shib Lall. Nor does it contain 
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any admission of Shib Lall's adoption by his sister-in-law 
Oodey Koonwur, an adoption which if it had taken place, 
would be illegal under Hindoo Law, first on the ground that 
he wais his father's only surviving son, and second as he 
was the son of a party whom the adopter could not have 
married. 

As there seems to us good grounds for admitting the re- 
view, the case is directed to be brought forward at first Full 
Bench for rehearing. 

Opimon of W, Edwards and F. B. Pearson, Judges of the 
lateJSudderCotMrt.daipd 8ik MarchlH6b. — We are of opinion, 
that the groimds on which the plaintiff appellant's applica- 
tion for a review of the judgment of the 27th August last, 
was admitted, are valid grounds for decreeing that portion of 
her claim, which has been dismissed. It is not, we observe, 
now seriously contended on behalf of the respondent, that 
she could legally adopt her husbaud's younger brother Shib 
Lall, or that any such adoption is alleged in the plaintiflTs 
petition of the 24th August 1859. So much therefore of the 
decision under review as rests on such supposed adoption and 
. an acknowledgment thereof by the appellant, is indisputably 
and confessedly erroneous. It is also unquestionable that 
Shib Lall was his father's sole legal heir ; and that tho 
plairjtiff had only a right to be maintained out of the pro- 
ceeds of the estiate left by her husband. It is equally un- 
questionable, that 6he is her son Shib LalVs legal heir ; 
unless she be shown* to have relinquished her right to suc- 
ceed him in the estate or any portion of it ; the only 
point for consideration is whether by her act in causing 
t|ie respondent to be reported in the fouteenameh submit- 
ted after Buldeo Buksh's death as his heir jointly with 
Shib Lall, and ultimately allowing the respondent to be re- 
gistered as a co-heir with herself and her son in succession 
to her husband in the proprietary register or by the terras 
or tenor of the abovementioned petition she is precluded 
from advancing her present claim or any part of it. We 
hold then, that the object of Jiasociating the respondent's 
name with that of her non-adult son in the proprietary 
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register iu succession to the latter's father was not to con- 
fer on her any share in the property to the detriment of her 
own son, but, as explained in the petition of the 2 4tli 
August 1^59, to enable her daugter-in-law to continue to 
discharge in respect of the minor the maternal duties, which 
his parents had assigned her from the date of their eld^* 
son's decease. The general object of the petition of the 
24th August 1859 was, we consider, the same, although it 
had a special and particular object, viz.^ to ol^viate an ob- 
jection, which had been takfen to the prosecution . of the 
suit for the redemption of the mortgage of the mouzahs in 
dispute by the respondent as guardian of the minor, by 
recognizing her as his guardian, and withdrawing all per- 
sonal claims in connection with the property. The disclaimer 
it is to be remarked, was made by the plaintiflF simply ia 
her character as the real mother and legal and natural 
guardian of Shib Lall.. with a view to secure to him the 
more eflB^cient guardianship and protection of the respon- 
dent, and without the slightest reference to the improba- 
ble contingency, which has occurred, of the boy predeceasing 
herself, and not in terms which transfer any rights waived 
by her other than of guardianship to the respondent, be- 
sides that, at that time the old lady possessed, as we have 
already noticed, no lien at all on the estate excepting a 
right of maintenance, and could not therefofe transfer any 
share in the estate. Under the circumstances too, we con- 
ceive, that, the disclaimer contained in the petition is 
wholly inapplicable to rights, which had then no existence, 
but have since arisen out of Shib Lall's demisa 

Opinion of A. JRosa cmd W. JBx)berts, Judges of the late 
SvMer Court, dated 2\st March 1 865. — ^Wb concur with our 
Colleagues in holding, that a review of judgment is necessa- 
ry in this case, the former judgment of the Court, in so 
far as it recognizes the adoption of Shib Lall by the defen- 
dant Oodey Koonwur, being in our opinion based on a 
misconception of fact, and we accept generally the state- 
ment of the case, given in the minute of our Colleagues. 
The whole case turns upon the construction to be put on 



Digitized by VjOOQ IC 



27 

the (plfiintiflO appellant's petition of the 24th August 1859, 
and the consequences, which must be held to follow from 
the statements and admissions made in that petition. 
The fc»*mer Judges, \riio first tried the case, have held that 
the plaintiff Mussumat Lado by her petition abovemen- 
tioned relinquished absolutely all claim to the two mouzahs, 
to which the petition relates, and acknowledged Mussumat 
Oodey Koonwur, as joint proprietor with Shib Lall 
thereof and in virtue of her adoption of Shib Lall, as 
the lawfal heiress of the latter. Our Colleagues, Messrs. 
Edwards and Pearson, have regarded Mussumat Lado's pe- 
tition as amounting to nothing more than an acknowledg- 
ment of Oodey Koonwur. as guardian of her brother-in-law 
a minor, and not as in any way transferring to Oodey 
Koonwur any rights whatever. We take a view differing 
from both the above. While we admit that the language 
of the petition in no way implies the adoption of Shib LaU, 
so as to vest in Mussumat Oodey Koonwur inheritance 
rights as the adoptive mother and consequently as heiress 
of Shib LaU, we are on the other hand of opinion, that the 
language of the petition in more than one passage, goes 
far beyond the mere recognition of Oodey Koonwur 
as the guardian of th^ petitioner s son Shib LaU. 
The passages, which we have extracted,* in our opinion 
imply not only an entire relinquishment by the petitioner 
of aU present right, and interest in the two villages named, 
but a clear recognition of Oodey Koonwur as joint pro- 
prietor with Shib LaU of the said viUages. Nor looking to 
the circumstances, under which these statements and admis- 
sions were made, do we consider, that the intention of the 
petitioner was other, than the literal sense of the language 
ctearly implies. The considerations, by which the petitioner 

* ** Balkfl muD ne, babdi aaeefee aor natawanee aur Peerana salee upce ki* 
fofateenamah Buldeo Buksh Piar, sirf kbas name Oodey Koonwur aur Shib 
Ul ka, ba-khanidi milkeeut likba deea hai, aur moojh ko kiai tour se davee 
khin^ hakeyat burdo mouzah ke nahean hai." 

Bahor &au Muaaumat Oodey Koonwur ^^ khood wa walee Sbid Lall muz- 
koor ke maUk hai. aur main peer zaeef boon ^ Mussumat Oodey Koonwur 
<*khood wa walee Shib Lall Pisr mere ki baboo nalik aur mookbiar bai.*' 
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was influenced to make a disposition of the property so 
favorable tx) her daughter-in-law Oodey Koonwur were, it 
seems to us, not merely her desire that hef minor son Shib 
Lall might have in his sister-in-law a careful guardian and 
efficient and zealous manager of the mouzahs in question, 
but also a desire to make some recompense to Oodey KOO0- 
wur for the trouble and expense incidental to the prosecu- 
tion of the suit for redemption of the mortgage oi> the 
mouzahs and the management of them, as well as the relief 
of the petitioner herself, who was old and feeble, from all 
such trouble and expense. Having no doubt then that the 
intention of the plaintiflf, as set forth in the petition, was to 
acknowledge Oodey Koonwur as p^rt proprietor of the two 
mouzahs, and as it appears from the record that Oodey 
Koonwur in pursuance of the admission in her favor by 
Mussumat Lado ])rosecuted the suit to the end even after * 
Shib Lall's death, and obtained possession of the two 
mouzahs ; we hold that the plaintiff is bouijid by her act of 
relinquishment and recognition in favor of Oodey Koon- 
wur her daughter-in-law to the full extent of the rights, she 
at the time intended to recognize in Oodey Koonwur, not- 
withstanding that at the time as a matter of fact she pos- 
sessed no rights in the two mouzahs. It is true that her act,, 
as that of a f)erson possessing no rights in the property re- 
linquished in favor of Oodey Koonwur could in no way 
prejudice the rights of Shib Lall as heir of his father or of 
other persons, who may be proved to have rights as rever- 
sioners. But we know no principle of Law, which would pre- 
vent the plaintiff's act from being binding on herself ; al- 
though at the time she may have possessed no rights. Hold- 
ing therefore, thac the recognition of the defendgat's pro- 
prietary title by the plaintiff, is binding on the latter, we 
have next to consider, whether the relinquishment by the 
plaintiff of her own rights in the two mouzahs, is to be held 
to extend to her contingent rights as heir to her son. With 
reference to this point we admit, that there is much force in 
the remarks of our late Colleagues, whose decision is under 
review, in support of the view they have taken of the effect 
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of the plaintiff's act of relinquishment; but, on the whole, we 
concur with our Colleagues in thinking that the disclaimer by 
the plaintiff of her own rights was made without any refer- 
ence to the improbable contingency of her son predeceasing 
herself. It cannot, therefore, we think, be held to have includ- 
ed any, but what the plaintiff believed to be her actual, 
and existing rights ; and therefore cannot be held to have 
extended to her contingent rights as heir to her son on the 
death of the latter, a contingency, which she could 
not at the time have contemplated. The intention of the 
plaintiff was, we think, to acknowledge Oodey Koon- 
wur's proprietary right in only half • the property ; 
and her relinquishment of her own rights in favor of 
Oodey Koonwur was limited to that share. The ef- 
fect of the petition of the 24th August 1859,* being 
thus, in our opinion, to acknowledge Oodey Koonwur and 
Shib L411 as joint proprietors in equal shares of the two 
mouzahs we are of opinion that the plaintiff is entitled 
as heir of her son Shib Lall to a decree for half of the two 
mouzahs in dispute and to half the mesne profits from 
the date of Shib Lall's death to the date of possession with 
costs in proportion. As |he opinions of the Judges of 
this Court are equally divided in this case, it will be 
necessary to refer it under the provisions of Section 7. 
Regulation 6 of 1831, for the opinion ofoneormore Judges 
of the High Court of Calcutta. 



Judgment. 



I agree with the learned Judges, who think that the plain- 
tiff's petition of August 1859, cannot be regarded as a dis- 
claimer or relinquishment of any portion of the rights, which 
are asserted by her in the present suit. She is undoubtedly 
the heir of her son Shib Lall and entitled to the inheritance ; 
unless she has transferred her right wholly or in part to the 



defendant. 
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She is supposed to have done so by the petition, or at least 
to have made suet allegations therein, as must now preclude 
her from maintaining this suit. But in my judgment she 
did not contemplate at that time the event, which has since 
occurred, and heir real intention was to cure the objection, 
which had been made by the mortgagee, to the prosecution 
of the suit for redemption by the now defendant (a stranger,) 
who had beyond her maintenance no right in the property, 
aiid was not the lawful guardian of the miuOT, whose rights 
were then in suit. The whole of the property was the son's 
and neither of the widows had any right or interest in it 
which the one could relinquish in the other's favor. 

It is possible that a person may by his acts preclude him- 
self from asserting not only his present rights but all others, 
which may hereafter accrue to him, but this result does not 
follow from doubtful or ambiguous acts or admissions. 

In the present case even if the language of the •petiticHi 
had clearly shown an intention to disclaim all interest what- 
soever present and future in the property; the Court 
might well hesitate to give to it this effect. Looking at the 
occasion, when it was presented, and at the condition of the 
old woman at that period and at the lauguage employed, 
I should regard it as little more, than an admission made for 
the purpose of that suit ; though made in terms, which 
might perhaps well tend to throw discredit on any subse- 
quent assertion of the plaintiff inconsistant with the allega- 
tions in the\ petition. The weight to be fairly attached to 
it depends upon a consideration of the whole of the circum- 
stances, under which it was made, not less than upon its 
words. As a document relinquishing or disclaiming the rights 
which the plaintiff now sues for {viz,, the inheritance) it 
seems to me to deserve little or no weight. 
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The i\8t August, 1866. 

Present : 

The Hon'ble Sir W. MOEQ-AN,Kt. Chief Justice. 



Case No. 361 of 1864 
lieview of the judgments of the late Sudder Court in Special 
Appe^ cases, dated l&th September 1864 Confirming 
the decision ofC. B. Lindsay Esquire ^ Judge of Ooruck- 
porCy dated I2th January 1864. . 

Gunga Pershad and others (Plaintiffs) Appellants. 

versus 

Baboo Ajoodhia Pershad and others (Defendants) Res- 
pondents. 

Headers for Appellants. — Monlvie Mehndee Hussun and 
Moulvie Abdool Suttar. 

Headers for Respondents. — Lalla Man Rai and Moonshee 
Hanooman Pershad. 



Case No. 362 of 1864. 
Gunga Pershad and others (Plaintiffs) Appellan,ts. 

versus 

Ram Pershad and others (Defendants) Respondents. 



Pleaders for Appellants, — Moulvie Mehndee Hussun and 
Moulvie Abdool Suttar. 

Headers for JRespondents.—hdXlei, Man Rai and Moonshee 
Hanooman Pershad. 



Agency, Headmen of Village, 
Boundary disputesi &c. 

Held that, to make the act of the headmen of a village in boundary dis- 
putes and other matters binding on the co-sharers, it is not necessary, that 
there should be specific authority by power of attorney or otherwise or sub- 
sequent express or implicit assent or sanction in absence thereof. Requisite 
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authority may be inferred from the faeto of each ca«e by showing that the 
headmen of the village have usually in similar disputes beeu permitted tb 
act aud represent for the other sharers. 

Held also ; that agency in every case can only be created by the will of 
the principal ; and^hie will be manifested iu wriiiiig or orally, or simply by 
placmg another in a position so as to be understood according to ordinary 
rules and usages to represent aud act fbr one, who has so placed him. 



H^is case teas referred to a Full Bench hy Measra. Boas atid 
Jtoberts, Judges of the late Sudder Court tcho admitted 
the review of a judgment passed by thatOourt m 1864. 
toUh the foliowing order : — 

Bef erring Order. — As it is contended by both the par- 
ties to the decision of which review is solicited by the 
plaintiffs appellants, that the ' said decision is in conflict 
with the decision of the 9th July 1864, in'case No. 164, 
of 1863, and as we consider it necessary to define how far 
subordinate proprietors are bound by the acts of their 
leading co-partners and of their iMmburdars in matters of 
Arbitration and in the adjustment of disputes with the 
Zemindars of other villages or other parties, and what is 
necessary to give due authority to such leading co-partners 
to act in such behalf, we grant the review and order that 
the case be brought on for rehearing before the next Pull 
Bench for the decision of the above questions. 

Opinion of A. Boss and W. Boberts, Judges of the 
late Sudder Court, dated 27th February, 1865. — A Ee- 
VIEW of judgment having been applied for by the 
plaintiflFs appellants in special appeal cases, Nos. 361, 
362 of 1864, (Gimga Pershad Boy and others plaintiffs 
appellants,) on the ground that :the said decisions are in 
conflict with the decision of this Court in case No. 164 of 
1863 (Bhurrut • Boobey and others plaintiffs appellants,) 
dated 9th July 1864, was granted by two Judges, (Messrs. 
Boss and Boberts,) and the cases were referred to a Full 
Bench for the determination of certain questions as set 
forth in the order of reference, dated 25th January 1865. 
After full consideration of both the decisions alleged to be 
in conflict and hearing argument on both sides on the 
questions referred, we are of opinion ; that th« two decisions 
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are not necessarily in conflict. For, while it is true 
that the two decisions, of which review is prayed foj-, pro- 
ceed on the assumption ; that in the appointment' of ar- 
bitrators by the leading men^ of a village for the adjustment 
of a boundary dispute it is not necessary, that such arbitral 
tors, as representatives of their co-sharers, should be em- 
powered to act for them by a formal or written authority ; 
the earlibr decision, if Mr. Pearson's opinion, which was 
concurred in by Mr. Edwards, be regarded as layijag 
down the principle affirmed by the majority of the Court 
in that case, does not go so far as to affirm the contrary. 
For after saying that he is unable to assent to / Mr. Ro- 
berts's opinion, as stated in his word^, Mr. Pearson goes 
on to oteerve, " I conceive that the representative of an" 
" absent sharer must he duly empowered to act for him; <mct* 
•* that the Lumberdar or headman of a Muhal or a thoke of* 
" a puttee is not^ as such, competent to act for the proprie-" 
*• tors subordinate to him, in such a matter as the reference" 
" of a boundary dispute to arbitration, unless dvly empower-' 
*'edto do so." There is nothing in the above statement of 
the doctrine, it seems to us, which implies ; that represen- 
tative sharers in a mouzah acting for their co-sharers in the 
adjustment of disputes must in all cases be empowered so 
to act by a written or formal authority. All that is held 
to be required by the words employed by Mr. Pearson 
(and on this point we are in full accord with our Collea- 
gues;) is; that the persons putting themselves forward 
as representative men shcdl be duly empowered. There is, 
therefore, as we have already observed (unless our Gollea- 
gties reject the construction we would put on the language 
used by them in the earlier decision,) not necessarily any 
conflict between the later and earlier decisions. The ques- 
tion remains, " what is to be held to be due cmd sufficient" 
*' authority necessary to give validity to the acts of repre-" 
" sentative sharers in such cases.^' For the satisfactory 
determination of this question, we think it is necessary 
to look to the custom and practice of village communi- 
ties in matters of village administration generally. It is 
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well-known ; that in undivided Hindoo Families having joint 
possession of family property, the property and affairs ~ of 
the family are managed by the head of the family ; and it 
is an acknowledged principle of Hindoo Law, which has 
been universally upheld by the Courts, that the acts of 
such managing heads of famalies, (where there is no fraud 
or breach of trust,) are binding on all the members of the 
family. On a similar principle, it is well-known that, 
among village co-parcenary communities, especially when 
the members of such communities are numerous ; the ma- 
nagement of village affsurs is entrusted to certain leading 
members of the community, each of whom represents some 
one section of such community. These are the persons, 
who manage village affairs generally, w^o represent their 
own sections, by whatever name these be known, at the 
periodical audit of the village accounts, and who, each as 
representative of his own section, conduct conjointly with 
the admitted heads of other section or bodies of sharers the 
affairs of the village in relation to the Officers of the Go- 
vernment. These are the, persons, varying in number of 
course, according to the constitution of the village, who 
attend the Settlement OflScer in his operations, and who in 
a body constitute th6 spokemea and representatives of the 
entire community. Thege then are the persons, who in 
our opinion although possessing no formal or written au- 
thority must in virtue of the position, and general powers 
accorded to them by village custom be held to be duly em- 
powered to act for their co-sharers in the adjustment of all 
disputes relating to boundary or other matters affecting the 
interests of the village community, which they represent, 
whether at the time of the settlement or at any other time. 
Whenever therefore in any case a question arises as to the 
sufficiency of the authority of any persons professing to act 
for their co-sharers in the appointment of arbitrators or in " 
any other matter affecting the interests of a • village com- 
munity or any section of such community ; such questions 
must, we think be decided with reference to the considera- 
tions above described. In other words, we hold; that 
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the unquestioned and continued performance of acts and 
exercise of functions, from which delegated authority may- 
be justly inferred, must be he^d to be sufficient to confer 
due and sufficient aurtiority for the performance of such 
acts and the exercise of such functions, although there be 
no formal or written authority. And we here observe that 
the principle thus acknowledged by us, is one laid down and 
acknowledged by writers of authority. Thus we find at 
page 52 of " Story's Commentaries on the Law of Agency" 
4th edition, the principle thus laid down. " An Agency" 
" may be created by the express words or acts of the prin-'^ 
•* cipal, or it may be implied from his conduct and acquies-" 
" cence.'* So also, " the nature and extent of the authority,'' 
"of an agent may be expressly given by a solemn or' 
" unsolemn instrument, or it may be implied or inferred" 
" from circumstances." Whether there be in any case su^b 
implied authority is a question of fact to be decided by the 
evidence. As our Colleagues are unable to concur with us 
in the opinion above recorde4, it will be necessary to refer 
the question for the opinion of a Judge of the High Court 
of Calcutta under Section 7, Eegulation VI. of 1831. 

Opinion of W. Edwards and F. B. Pearson, Judges of 
the late Stidder Court, dated 27th February, 1865.— We 
admit without reserve the principle laid down in the pas- 
sage quoted by our Colleague^ from Story's Commentaries 
on the Law of Agency. But we regard the application of 
that principle to the relation between village proprietors 
^md their headmen and the analogy attempted to be es- 
tablished between such headmen and the head of an un- 
divided Hindoo Family as erroneous and dangerous. We ob- 
serve, that it is doubtless usual as a matter of convenience 
when survey or settlement operations are going on in of in 
connection with, any mouzah, for some of the leading 
men of the mouzah to attend upon ihe officials of the sur- 
vey or Settlement Departments for tbe purpose of assisting 
them in the performance of their duties vrith information 
or otherwise. These men point out : the boundaries of the 
mouzah and any internal (^vision, which may exist ; ex- 
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plain the nature of the prevailing tenure and the modes, in 
which aflFairs are regulated, according to custom ; specify 
the shares of the co-parceners and the holding of the te- 
nants ; and make themselves useful in various other ways. 
In so doing they may be said to act on behalf of the 
village community, and to be in some sort representatives 
thereof ; but we cannot recognize them as agents, whose 
acts are binding on the community or any individuals be- 
longing to it. They are not, we believe, in practice elected 
or deputed for the particular purpose by their co-shareres, 
but are perhaps as often as not chosen by the Government 
Officials as being in virtue of their position in the village 
most capable of rendering the aid required, or as being 
gaore intelligent, or having more leisure than others. 
They are not invested by their co-sharers with any powers 
o&any kind. Their statements on all subjects, are entirely 
open to be disputed, and indeed on most are held to need 
to be verified by all parties interested, before they can be ac- 
cepted. Similarly, as a matter of convenience, the leading 
men enter into engagements with the Government for the 
payment of the revenue due from the proprietary body ; 
arrange for the cultivation of the lands ; coUect the rents ; 
and account for the expenditure or distribution of the same 
to their co-partners. But, neither when acting ordinarily 
on behalf of the village communities in matters relating 
to ' village management and pajrment of revenue, nor 
extraordinarily and temporarily in matters relating to 
survey or settlement operations, are they, in our opinion, 
empowerd by reason of sucii agency alone to bind others 
than themselves by their acts. For their acts to be bind* 
ing on others it must be shown ; that they were spe- 
cifically authorized to perform those acts for those others 
whether by a formal power of attorney or otherwise ; or 
else that those others, though they did not in the first 
instance authorize the acts, have subsequently accorded an 
express or implicit assent and sanction to them : more 
especially must such previous authority or subsequent 
ratification be deemed essential to the validity of acts, 
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which involve the rights and interests in real property of 
parties other than the actual agents. This is the view, 
which we take of the question, which has again been 
brought under our consideration by the present reference,* 
and which it was the intention of our former decision 
to indicate. 



Judgment. 
The opinion of two of the learned Judges ^is that the 
headmen of the village, although possessing no formal or 
written authority, must in virtue of the position and 
general powers accorded to them by village custom be 
held to be duly empowered to act for their co-sharers in 
(among other matters,) the adjustment of all disputes 
relating to boundaries. 

If it is intended to be laid down ; that such a power 
in the headmen must as a matter of law be implied from 
their position and from the fact, that they usually possess 
certain general powers, I do not agree in this view. As 
a question of fact the existence of the power may be infer- 
red from the conduct and acts of the several co-sharers and 
their ordinary usages ; but this inference is not to be lightly 
drawn. It may be, that the headmen ordinarily act for 
the other sharers, and that much of the business of the com- 
munity is transacted through them ; and yet that their autho- 
rity does not extend to enable them to refer to arbitration a 
boundary dispute between their own and an adjacent village. 
Generally no one can become the agent of another person 
except by the will of that other person. His will may be 
manifested in writing or orally or simply by placing another in 
a situation, in which according to ordinary rules and usages 
that other is understood to represent and act for the person, 
who has so placed him ; but in every case it is only by the 
will of the principal, that an agency can be created. If it can 
be shown ; that the headmen of villages, or of their particular 
village, have usually in similar disputes been permitted to 
represent and act for the other sharers ; their authority to do 
so on this occasion may be inferred. 
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But r do not think, that specific authority by power of at- 
torney or otherwise is necessary ; or that in the absence of 
such prior authority '' an express or implicit assent and sane-'' 
" tion'' subsequently is required. The requisite authority 
may be inferred from the facts in this as in other cases. 
And without regard to the precise extent of the authority, 
which the headmen possessed, if the plaintiflFs in the suit now 
before the Court knew that the former were about to tict on 
their behalf, and did not interpose, but acted in such a way 
as to lead to the belief that they were assenting to, and had 
authorised (with the other sharers) the arbitration*proceed- 
ings ; they cannot now be permitted to dispute the authority 
of the headmen to refer the matter to arbitration. 

Without entirely concurring in either of the judgments I 
would hold that the decree pronounced on the hearing of the 
special appeal was on the facts found by the Lower Appel-- 
late Court correct. 



The 5th September, 1866. 

Present: 

The Hon'blb E. SPANKIE, ) ^^ ^ ,. 

G. D. TORNBULL, | ^^^- ^^'^^'• 



Case No. 607 of 1866. 

SpeciM Appeal from the decision of W. J. Bramley Enq,, 
Jndge of Allygurh, dcUed the 23rd December 1865. 

Surmuat Khan and others (Plaintiffs) Appellants. 

verms 
Kadir Dad Khan and others (Defendants) Eespondonts. 



Pleaders for Appellants. — Baboo Ram Narain and Pundit 
Ajoodhia Nath. 

Pleaders for Bespondents. — Moulvie Hyder Hoossein and 
Meer Koorban Ali. 
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lltahomedan LaW| 
Converts, Right of SuecessioiL 

Held ibafc the qaesUon as to succession of property between the partUs 
wbo, though origioally fliudoos, subsequently embraced Mahomedtn religuon 
and professed that religion for successive generations, must be disposed of 
under theMahomedan Law; and the plea of usage opposed to Mahomedaa 
Law must not be recognised. 



Beferring Order. — This was a suit to obtain possesaion 
of landed property paying a proportionate jumma of Rs. 
283-2-6, being the shares of two daughters of Bisharut, 
married successively to the plaintiff Surmust Khan, which 
the latter and his son claim ufider the Mahomedan Law ; 
also for the avoidance of a lease and mortgage deeds in 
favor of Inayut-ool-lah and Cashmeree Mull defendants, 
and to recover mesne profits from 1266 to 1271 Fuslea 

The family is one of Chowhan Eajpoots converted to 
Mahomedanism and it is contended by the defendants that 
the daughters of the family according to usage do not in- 
herit. It appeared, that there had been lately two instances 
in which the custom was not enforced. In the first case 
determined by the Principal Suddeir Ameen on the 7th De- 
cem^r 1859, and by the Judge on September 3rd 1860, 
Monower*s widow Nujeeb-ool-nissa sued for her share, and 
among the defendants was her daughter Oomda, who re- 
nounced her share in favor of her mother. The custom 
above referred to was pleaded, but the Courts held, that the 
parties were bound by the Mahomedan Law. In the second 
case in 1864 Zeenut a sister of the plaintiff in this suit^ 
.(Surmust Khan) was concerned and with similar results. 

The Principal Sudder Ameen however in the case now be- 
fore us followed the precedent of the late Sudder Court,* 
dated i4th December 1864 (also an Allygurh case,) which 
on the authority of a Full Bench decision of the Court,t 
dated 25th April 1864 rules; that converts to a new 

* Oodho Singb, vnrsui Mussumat Baza. II. Deoision Sudder Dewacnj 
Adawlut, N. W. P., 1864. 660. 

t Noor Jehan Begum, versus Nawab Mahomed Ali Hootseio Khan. I. Dt • 
oiaioa Sadder Dewaony Adawlut, N, W. P., 1864. 216. 
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religion are not imperatively bound by the law of that 
religion in respect of property ; but that they are at liberty 
to remain under the law of their old religion if they elect to 
do so. The Principal Sudder Ameen therefore dismissed 
the claim. 

The plaintiflFs in regular appeal insisted, that the ruling 
in the former decrees of 1860 and 1864 should be followed, 
and that the conversion was of such long standing, that the 
members of the family obey Mahomedan rites and customs 
in all matters. 

The Judge dismissed the appeal, finding that there was 
no proof, that daughters of the family previously to the de- 
crees of I860 and 1864 had inherited their shares of landed 
property ; and he adds, that, if the conversion be of such 
antiquity as stated by the plaintiffs, then the rule against 
inheritance-of daughters appeared to be of equal antiquity. 

It is contended by the plaintiffs in special appeal that as 
the Mahomedan Law had been followed in cases, in which 
defendants respondents had been concerned, the Zillah Court 
was not at liberty to determine the present suit contrary to 
that law. 2hd. — The Lower Appellate Court had not duly 
considered the third plea showing that the family followed 
the Mahomedan Law in all respects. 3rd. — ^The precedent 
cited by the Court of first instance, should be confined 
to the special circumstances of the case, on which the 
decision was passed ; as it laid down no general principle of 
practice. 

The Lower Courts clearly hold the former rulings of the 
Principal Sudder Ameen and judge to be erroneous ; and in 
finding that prior to these decrees there had been no instance 
of inheritance by daughters of the family, they have been 
guided by the general principle laid down in the late Sudder 
Court's decision of the 25th April 1864 already referred to ; 
and consider that the family since its conversion has adhered 
to the Hindoo Law of property; and that its usage in this 
respect cannot now be disturbed. We however are not 
satisfied of the soundness of the ruling in the case of Noor- 
jehan Begum, if it is to be regarded as laying a general 
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principle in all cases of religious conversion. The Court 
appears to have been guided by the judgment of the Lords 
of the Privy Council in the case of Abraham versus Abraham. 
In that case the question was, whether the Hindoo Law as 
to succession ceased to be binding on a Hindoo converted 
to Christianity : and the Sudder Court remark that " their" 
*' Lordships laid down certain broad principles, which we*' 
*' think are applicable to all cases, in which a person has'' 
*' abjured the religion of his ancestors and family, and be-*' 
" come a convert to another faith/' 

The Court then quote certain portions of the judgment of 
Privy Council, and observe, that "it is in the opinion of 
** the Court clear,thatin the opinion of their Lordships of the" 
" Privy Coimcil, a change of religion, although it releases the" 
" convert from obligation of t^e law, under which his former" 
'' religion placed him, does not necessarily place him under a" 
"new law of property. A chauge of religion does not neces-" 
" sarily involve any change of the rights or relations of the" 
" party abjuring his old faith in matters, in which his new" 
'' faith has no concern, such as rights and interest in and" 
" over property." 

We would however remark that in dealing with the 
succession of property in the case of a Hindoo converted to 
Christianity a very dififerent question arises from that in- 
volved in the case of succession to propwty in a family 
converted from Hindooism to Mahomedanism. We are 
of opinian that the judgment in the case of Abraham, v. 
Abraham must not be regarded as laying down a general 
principle in all cases of conversion but that it must be held 
to be confined to instances of conversion such as that then 
bef(»re the Court. Their Lordships remarked that ** the" 
" profession of Christianity i-eleases the convert from the" 
" trammels of the Hindoo Law, but it does not of necessity" 
" involve any change of the rights or relation of the converts" 
" in matters with which Christianity has no concern, such as" 
" his rights and interests in and power over property." 
But so far from Mahomedanism or Hindooism having 
no concern with the rights and interests in and power over 
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property, tie whole question of' succession and property is 
bound up in these faiths, and it would seem impossible for a 
man to possess the Hindoo or Mahomedan religion, and 
yet to follow the laws of property, which prevail amongst 
persons of alien religion. No man could remain a 
Hindoo or Mahomedan who did so, for these religions define 
the practice which in respect of property is to bind their 
followers, in this they widely differ from Christianity which 
does not profess to have any concern with such matters. 

In this view we are borne out by a late decision of the 
Lords of the Judicial Committee of the Privy Council, on 
the appeal of Jwala Buksh, v. Dhurum Singh, delivered on 
the 18th of June last. Their Lordships refer to their judg- 
ment in the case of Abraham,!?. Abraham,* and remark that 
" there the parties were Native Christians not having as such " 
" any law of inheritance defined by statute, and in the" 
*' absence of one, this Committee applied the law by which, " 
" as the evidence proved, the particular family intended to '' 
" be governed. But the written law of India has prescribed " 
" broadly that in questions of succession and inheritance " 
" the Hindoo Law is to be applied to Hindoos and the Ma- *' 
" homedan Law toMahomedans." — " Their Lordships go on *' 
" to say that whether " it is competent for a family convert- " 
" ed from the Hindoo to the Mahomedan faith to retain for '' 
" several generations Hindoo usages and customs, and by " 
" virtue of that retention to set up for itself a special and " 
" Customary Law of inheritance, is a question which so far " 
" as their Lordships are aware, has never been decided.*' 

It is this* question which the lower Courts have decided 
on the general principle laid down in the late Sudder Court's 
ruling of the 25th April. — Before determming the apipeal 
before us, we are desirous that the ruling should be recon- 
sidered, as we are doubtful how far the principle can be 
applied in the case of Hindoos converted to Mahomedan- 
ism. We therefore submit the question to a Full Bench 
of the Court in order that so very important a point may 
receive the consideration it d eserves, and that we may have 

* IX. Moore's InUiaa Heportt 195, 
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th^ benefit of the opinion of our Honourable Colleagues in 
dealing ivith the ease. 

The FuU Bench hoi delivered the following Judgment 
on the point referred. 

(Spion 4^t (^ttl) §mctt. 

The Hon'blb Sib W. MORGAN, Kt. Chief Jostice. 

The Hok'ble W. ROBERTS, ^ 

^ „ F.B. PEARSON, , }^J«*«c«». 
C.A.TURNER, j 



R. SPANKIE, 1^«. r 4- 

G. D. TURNBDLL, | ^•^^- *^«*^»^^- 



We are unanimously of opinion that the principles laid 
down in Abraham, v. Abraham cannot be applied to the case 
before us. There, as remarked in the judgment of the Judi-* 
cial Committee of the Privy Council on the appeal of Jwala 
£uksh, r. Dhurum Singh, delivered on the 1 8th June. last, the 
parties were native converts to Christianity, not haviiig as 
such any law of inheritance defined by statute, tod in the 
absence of one, the law applied was that by which the 
particular family intended to be governed. 

It is to be borne in mind that converts to Christianity 
are converts to a religion, which leaves the whole question 
of inheritance to be settled by the civil power ; and are not 
converts to a religion, such as Hindooism or Mahomedanism, 
whidh inculcates peculiar laws of inheritance as obligatory 
on those, who profess, their several tenets. In the present 
instance the parties are members of a Mahomedan faniily 
converted many generations ago from Hindooism. The 
written law of this country as laid down in Section XV., 
Regulation IV. of 1793, and the corresponding enactment 
contained in Clause 1, Section XVI., Regulation III. of 1 803, 
prescribes ; that in all suits regarding succession, inheritance 
marriage and castes, and all religious usages and institutions, 
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the Mahomedan Laws with respect to Mahomedans and 
the Hindoo Laws with regard to Hindoos, shall be considered 
as the general rules, by which the Judges are to form their 
decisions. It was held by Lord Kingsdom, in Abraham, 
versus Abraham, that thisTule must be understood to refer 
to Hindoos and Mahomedans not by birth merely but by 
religion also. Mr. Baron Parke in Eajah Deedar Hoossein, v. 
Ranee Zahoor-ool-nissa* observes that the true constructioii 
of this Regulation as regards Mahomedans is ; that, in the 
absence of any Judicial decisions or established practice li- 
miting or controlling its meaning, the Mahomedan La^ 
applicable to each sect bught to prevail as to litigants of 
that sect. It is not meant that one uniform law should be 
adopted in all cases affecting Mahomedans, but that the 
Mahomedan Law, whatever it is, should be adopted. 

We are aware of no Judicial decisions other than those, 
regarding which this reference has been made, and of no 
established practice, which have limited the meaning put 
upon the Regulation as above noted. There is indeed 
one decision of the Bombay Supreme Court iu the 
case of the Khoojahs and of the Memon Cutcheest in 
which Sir Erskine Perry admitted the peculiar custom, 
which had prevailed amongst those people from time, that 
may be called immemorial ; although that custom was 
opposed to the Mahomedan Law. But that case is not ana- 
logous to the one before us, in which not the custom of a 
whole tribe or caste, but the special usage of a family is 
pleaded in bar of the operation of the Mahomedan Law 
of succession. 

Here the family does not affect to be sectarian, or to put 
their own interpretation on the Mahomedan Law. 

In every respect but that of succession the members of 
the family confirm to the law religious usages and institu- 
tions, which are obligatory on the other Mahomedans of 
these Provinces. 

« II. Moore's Indian Reports 477. 
1 II. Monley's Digest Page 431. 
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It is only in tfie particular point raised in this suit, that the 
male members of the family would escape from conditions, 
•which are an essential portion of the Mahomedan Law and 
inherent in the Mahomedan religious system. The first con- 
vert could not, we apprehend, give new rights of succession 
unknown to the Mahomedan Law to his descendants. 

It matters little, under what circuinstances the conversion 
took place, or what were the special reasons, which in- 
fluenced the family in retaining the Hindoo Law of succes- 
sion instead of adopting that of their new religion. But it 
would seem contrary to all principle to rule that the suc- 
cessors of the original converts themselves born Mahome- 
dans, should be held bound for all time by the act of those 
original and so, as in the instance of the females of the family 
in this case, be deprived of those rights, to which they are 
entitled by the very religion, of which they were born 
members, moreover if this case had to be decided according 
to Mahomedan Law as it would be administered by 
a Mahomedan Court ; the pleader for the respondents 
concedes that the evidence of family custom would not be ad- 
missible to vary the law of succession, as laid down in the 
Koran. 

We may further observe that Eegulation XI. of 1793, 
may be referred to in support of our view, that the Maho- 
medan Law admits of no special usage except under parti- 
cular circumstances. 

The Regulation quoted was framed for the particular pur- 
pose of removing restrictions to the operation of the Hin- 
doo and Mahomedan Laws of inheritance in those cases, in 
which proprietors of estates, dying intestate, the succession 
devolved on the eldest son to the exclusion of the members 
of the family, who, but for the usage would have taken 
shares of the property according to their respective laws. 
Such usage was declared to be repugnant to the feelings 
of persons of both religions and subversive of the rights 
and interests of individuals, who would have been entitled to 
a share ; had the laws of their several religions been allow- 
ed to operate in their favor. 
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This Begulatioiii it is true, has been partially rescinded, 
only however so far as not to supersede or aflfect established 
usage, which may have obtained in the jungle mehals of 
Midneepore and other districts. 

Thus though special usage might control the law in par- 
ticular tracts, it is apparently otherwise, where no such spe* 
cial local usage is known. 

On the whole, therefore, in the absence of Judicial Deci- 
sions to the contrary tmd with reference to the terms of Re- 
gulation IV. of 1793 and the construction, which has been 
put upon it and what we have quoted above, we are of opinion, 
that where a family has professed the Mahomedan religion 
for successive generations^ the Courts in this country, on 
the occasion of a claim to succession being met by a plea 
of special usage are bound to dispose of the case under the 
Mahomedan Law, and cannot recognize any such plea of 
usage, which is opposed to the Mahomedan Law. 

With this view of the case on the point submitted to 
us, we return the record to the third Division Bench for 
disposal. 

Judgment. 
In accordance with the opinion of Full Bench we reverse 
the decision of the Lower Courts and remand the case 
through the Judge to the Principal Sudder Ameen for re- 
trial on the merits imder the Mahomedan Law. The costs 
of this appeal will be costs in the suit. 

The 10th September, 1866. 

Present : 

The Hon'ble W. EGBERTS, ) r .• 

„ C. A. TURNER, r ^'^^^• 



Case No. 25 OF 1866. 

Megniar Appecdfrom the decision cf Mahomed Abd-ool-lah 
Khan Bahadoor, Principal Sudder Ameen of Gaumpore, 
dated 2\st December 1865. 
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Kishun Pershad (Plaintiff) Appellant. 

versus 

Bhawanee Deen and another (Defendants) Respondents. 

I^leaders for Appellant. — Lalla Man Bai, Moulvie Hyder 
Hoossein, Moonshee Hanooman Pershad, Lalla Jwala 
Pershad and Moulvie Mahomed Siunee-ool-lah Khan. 

Pleaders for Bespondents, — Shah Assud Ali, Meer Ali 
Ahmed and Pandit Bishumber Nath. 



Aecounti SetUement of. Disproof 

Section 14L 

Civil Procedure Code. 

Heldin cootrftvention'of various rulings of the late Sudder Court that a 
suit broijght ou alleged settlement of accounta and balance struck and admitted 
should not be dismissed merelylon account of the plaintiffs failing to prove the 
alleged settlement and admission of balanoe by defendant : but that the Court^ 
being competent under Section 141 of Civil Procedure Code to amend or frame 
additional issues, that may be necessary to determine the real question or 
controversy between the parties, oueht to enter into evidence regarding the 
items composing the account, and decree the claim regarding such items, if 
they are proved to be due and are not otherwise barred. 

deferring Order. — Claim, to recover Rs. 8,372-15-3 
principal, and in addition, interest on money lent as per 
account as settled. 

The ^statement of the plaintiff is, that he and defendants 
on the 22nd July 1865, came to a settlement of accounts, 
when Es. 8,061-4-3 were found to be due to him, i. e. the 
plaintiff; and he now brings his action for that sum and in- 
terest. 

The Principal Sudder Ameen finds, that there is no suffi- 
cient proof of the accounts having been settled and a ba- 
lance struck, and holds^ with reference to certain precedents, 
that it is unnecessary to go into the details of accounts ; 
and he has accordingly dismissed the suit. 

In appeal several objections are urged to the effect, that 
there is evidence to shew an adjustment ; but as this is 
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» 

not well supported, \^e do not feel justified ia differing from 
the Principal Sudder Ameen in this matter. 

But his decision is impugaed on the ground that the suit 
ought not to have be^i dismissed in toto ; and that the ac- 
counts ought to havQ been gone into ; as there was the evi- 
dence on the record, which would liave enabled the Lower 
Coyart to have adjudicated on the case ; and tbat if further 
evidence had been deemed necessary, it ought to have been 
called for. 

The principle of the decision in this case is one, which 
though repeatedly affirmed by this Court, has not been uni- 
formly recognised : and we think, that it is one of such im- 
portance, that.the case should go before a Full Bench for an 
authoritative ruling on the subject. The rule here impugned 
was first laid down in the decision of the late Sudder Court, 
dated 20th April 1852*, over-ruling a decision of the 
first Court which had gone into the accounts and made a 
decree in favor of the plaintiff. The Sudder Court>observed 
/*that suits regarding accounts must assume one of" 
*' the two forms ; they must be either suits on an alleged *' 
'* settlement of accounts, or suits for a general settlement. " 
** It is evident from a consideration of the pleadings in the " 
" present suit that it must be considered in the former cate- " 
" gory."' The Court then went into the evidence upon this 
point and concluded with the expression of their opinion 
that, " the Court being fully satisfied that the alleged settle- " 
" ment of accounts, which forms the ground work of the " 
" present suit never took place, are compelled to reverse " 
" the decision of the Principal Sudder Ameen." 

The decision in that case was in 1855, reversed by the 
Privy Council,t who without entering upon any discussion 
of the question of practice, in fact acted in direct opposi- 
tion to the rule laid down by the Sudder Court. 



* Baboo Jaukee Dass, versus Dwaika Dass. VII. Decisiona Sudder Dewauii)' 
Adawlut, N. W. P., 147. 

f VI. Moore's ludiaii Appeal, 88. 
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ITiis rule has now ever been repeatedly followed by the 
late Sudder Court ; we need only advert to a case which 
was decided on 11th November 1864,* because it was 
then pleaded as it iiow is before us, that the rule estab- 
lished by this Court has been set aside by the judgment 
of the Privy Council. The Sudder Court on that occasion 
was of opinion, that the point was not distinctly ruled 
by the Privy Council in the case above cited. 

Wq are desirous, that the propriety of this rule 
should be considered by a Full Bench. We are strongly 
inclined to consider ; that the Court should not be bound 
to dismiss the suit without going into the items composing 
the debt ; if theire be evidence on the record to enable the 
Court to form a judgment, as to whether or not there be a 
debt due;- though it discredit the averment of the settle- 
ment of accounts and of there having been a balance struck 
and accepted as correct. If there be materials for a deci- 
sion, it would seem contrary to the spirit of the Civil Pro- 
cedure Code to remit a plaintiflF to a new suit, when by the 
mere framing of additional issues and going into the evi- 
dence thereon, all differences between the parties touching 
the matters in suit could be decided. 

The doctrine of the late Sudder Court indeed was not 
expressly over-ruled by the Privy Council ; but it was prac- 
tically disregarded : and the decision proceeded upon the 
admissions on the part of the defendant of the correctness 
of the account. 

The question is, if the plaintiff sues for a debt putting 
Jiis books in evidence ; and on being questioned on the 
framing of issues rests his claim mainly on an alleged 
adjustment of accounts, but fails to prove the adjustment ; 
his suit should be dismissed ; or whether his claim should 
be enquired into with reference to the items making up the 
sum, and judgment be given in respect of a sum not ex- 
ceeding the amount mentioned in the claim. 

* Maa Dass, v. Shew Bux. -II. Decisious Sudder Dewauuy Adawlut* 
N. W. P., 1864. 551. 
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With reference to the foregoing remarks we refer the 
question to a Full Bench. 

(ipinn flftto <#M §mdr. 

Present : 
The Hon'ble Sir W. MOEGAN, Kt. Chief Justice. 

W. JIOBERTS, ) 

F. B. PfiAESON, y Justices, 
. „ a A. TOENEE, ) 

R. SPANKIE, \ ofTa Justices 

G. D. TUENBULL, l^^^' Justices. 



The Court are unanimously of opinion that, in the 
present . state of the law, the rule laid down by the late 
Sudder Court, as noted* is erroneous and cannot be main- 
tained. Whether or not this rule, first laid down in 
the case No. 37 of the 20th April 1852, was proper 
(and to this case we shall presently advert) there is 
no doubt that it ought not to be followed under the Civil 
Procedure Act. Section 141 of the Act provides, that at 
any time before the decision of the » case the Court may 
amend the issues or frame additional issues on such terms, 
as it shall think fit ; and all such amendments, as may be 
necessary for the purpose of determining the real question 
or controversy between the parties shall be so made. 
That is ; every matter fairly within the scope of the plaint 
should, when the evidence causes it so to appear, be framed 
into an issue, if it is important for the ^decision of the 
substantive difference between the parties. This is a duty 
cast upon the Court, in order to render substantial justice, 

* When a suit is brought on an alleged settlemeut of accounts, it is not com- 
petent for the Court to travel beyond the record by enquiring into, and decid- 
ing on the transactions of prior date. Vide decision 20th April 1852, No. 37. 

Baboo Jankie Dass, v, Dwarka Dass. Vol. VII., page 147. 

Muthra Dslhs, v. Seeta Ram, 25th May 1853. VIII. Decisions Sudder Da- 
wauny Adawlut, N. W. P., 314. 
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and to prevent a party from being remitted to a new suit, 
when by a suitable order as to the terms, upon which 
amendment shall be made^ the Court by framing additional 
issues can determine in the existing suit the real question 
in controversy between the parties. 

The case of Jankee Dass, versus Dwarka Dass was appeal- 
ed to the Privy Council. But their I^ordships apparently 
did not see any impropriety in disregarding the rule 
laid down by the late Sudder Court, and without discussing 
the question, as to whether or not there had been an adjust- 
ment, gave judgment in favor of the plaintiff on the merits 
of his claim reversing the decision of the Sudder Court. 

The decision of the late Sudder Court in the case of Jan- 
kee Dass, verstis Dwarka Dass and the subsequent one of 
Muthra Dass, versus Seeta Earn, as well as in other cases 
cannot be followed, and adopted as furnishing a proper 
rule of practice. It would seem in the present case ; that 
the plaintiff, though he failed to establish the plea of ac- 
count settled, had placed before the Court the books and pa- 
pers relating to his dealings with the defendants ; so that 
there was no impediment to the Court in framing a new 
issue, (after a suitable order in regard to costs on account of 
the investigation into the plea of adjustment,) and going into 
the evidence in regard to such items of the account, which 
were recoverable under the Limitation Law. 

We are of opinion therefore that the case ought not to 
have been dismissed on disproof of the plea of ^account 
settled : but that the Principal Sudder Ameen should have 
framed issues in regard to the items composing the ac- 
count recoverable within the limitation period, and should 
have given judgment on the merits. 

We, therefore, annul the decision of the Lower Court, and 
return the case to the referring Judges of the Division Court 
to dispose of it on its merits. 

NoTB.— In accordance with the Full Bench decision the case was remand- 
ed to the Principal Sndder Ameen for decision on merits under the ordar of 
the Diviaion Court <W. Roberta and C. A. Turner J. J.,) dated 23rd January 
1867. 
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The \2th September, 1866. 
Present : 
The Hon'ble W. EGBERTS, 1 t »or... 
C. A TURNER, p'^^'^^^' 

Case No. 760 of 1866. 

Special Appeal from the decision of H. Lushington Eiq., 
Offg. Judge of Ghazeepore, dated 7th February 1866. 

Odit Narain and others (Defendants) Appellants. 

' versus ,i 

Maharajah Maheshur Bux Singh (Plaintiff) Respondeat. 

Pleaders for Appellants. — Shah Assud Ali,Meer Ali Ah- 
mad and Pundit Bishumber Nath. 

JPleadersfor Respondent. — Lalia Man Rai, Moulvie Hyder 
Hoossein, Moulvie Furreed-ood-deen, Lalla Jwala Per- 
shad and Baboo Pearey Mohun. 

Special Appeal, 

SeeUon 372, Act Vm. of 1859, 

Document, Misconstruction o£ 

Held that the misconstruction of a document is an error in law and ta, 
as such within the term of the present special appeal law; and that 
the Courts in order to ascertain the intention of the parties must look to the 
writing aloue. and not to the statement of the parties themselves or their wit- 
nesses. Held further that a poUa under the ordinary meaning of the weeds 
*' ta Bdhalii bundubutt Sircar*^ was to endure as long as the settlement. 



Referring Order. — This is a suit to cancel a putta 
istimrari and the issue raised between the parties is, whe- 
ther or not the term granted by the deed is perpetual. 
The first Court has held that it is so ; but the second 
Court has put a construction upon the deed which we con- 
sider questionable, viz.y that"the term granted was a term 
for the age of the lessee. We think it right with reference 

to the ruling of Full Bench of the late Sudder Court,* 

— » — — — — ' ■ ■ I . 1 1 . 

* Mahomed Hoossein, t;. Shib Lall. II. Decisions Sudder Dewanny Adaw- 
lut, N. W. P,, 1863. 318. 
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'* that the construction or interpretation of a document" 
** cannot be a legitimate subject of special appeal," to refer 
to a Full Bench for consideration the question as to 
whether or not the doctrine therein laid down is correct, 
and whether any explanation or limitation of the princi- 
ple is necessary, if the ruling be upheld. 

JMpenl ig ie c^uH Jbidt. 

Peesekt : 
The Hon'ble Sir W. MOEGAN, Kt. Chief Justice. 
The Hon'ble W. ROBEETS, ^ 

F. B. PEAESON, I- Justices. 
C. A. TUENEE. J 

E. SPANKl^E, 1^«. ^ ,. 

,; G. D. TUENBOLL, | ^'^^- '^'*'^*^- 

The first question for our consideration in this special 
appeal is, whether an appeal lies to this Court .from a deci- 
sion passed by the Zillah Judge in regular appeal, on the 
ground of the misconstruction of a document by the Judge. 
The case, which was originally before a Division Court, has 
been heard by the Full Court, in order that the rule which 
has more than once been laid down, that the misconstruc- 
tion of a document is not a ground of special appeal within 
Section 3/2 of the Code of Civil Procedure, may be recon- 
sidered. 

In the first case cited^ a document had been construed 
by the Lower Court to be a lease : on appeal to the Court it 
was held by the majority of the Judges ; that, as the admit- 
ted facts shewed ; that the original transaction between the 
parties was a mortgage transaction, and not a mere lease, 
the Judge's decision involved not merely a misconstruction 
of the wording* of the document, but a total misconception 

* Percash Siitgb, v. Hajee Imam Bux. I, DeciBioQ Judder Dewanoy Adaw- 

lut, N. W. P.. 1862, 6. 
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of the l^al bearing and effect both of the instrument itself 
and of the transaction, which it recorded. On this ground 
the Court heard the special appeal. 

In another case* the Lower Appellate Court having to de- 
cide, xi^hether a deed of sale of a mouzah had conveyed to 
the purchaser certain land in the village, on which stood 
the vendor's house, that Court held reversing the Moon- 
sift's judgment ; that, although the wordsof the documents 
taken literally appeared to include this land, such literal 
interpretation must be controlled by "the well-known'* 
" custom of the village in regard to the sale of houses" 
" and their sites, which frequently change hands wholly" 
" irrespective of the zemindaree rights." The majority of 
the Sudder Court refused to admit a special appeal. The 
Court held that the question was one of fact, what was 
the intention of the parties ; and that the Lower Court 
having ascertained this intention from the words used, 
considered in connection with other collateral facts bear- 
ing thereon, its decision could not be questioned in special 



In the latest case (Decisions S. D. A., N. W. I^., 1863, Vol. 
II. page 318) the terms used in a deed of compromise, 
which were construed by the Moonsiff to amount to an 
exemption from all future liability in respect of a bond, 
were read by the Principal Sudder Ameen in a more limit- 
ed sense. The Sudder Court decided ; that no special appeal 
was admissible, the only ground of appeal being the* miscon- 
struction of a document, which was not a matter of law. 
The legislature, having in the previous special appeal law 
(Act XVI. of 1853) specified this, as one of the authorized 
grounds of special appeal, omitted it from the present law, 
and had also shown by the language used in other Acts 
that the misconstruction of a document was not deemed a 
matter of law. 

It must be admitted that the words used in the Acts 
cited in the Court's judgment (Act XII. of 1861, Section 8, 

♦ Hurdeo Bux, r. Hur Bus. II. Decision Sudder Dewanny Adawlut, 
N. W. P., 1863, 3. 
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Act XXIII. of 1861, Section 128) and also in otLer Acts 
(XLIL of 1860, Section 13, and Act XI. of 1865, Section 
22) would seem to support the Court's view. 

Thus construing the present law the Court upon the dis- 
tinction stated in the first of the cases cited interfered there to 
give effect to the deed according to tUe presumed intention 
of the parties thereto. But a large class of cases, if this 
view of the law be maintained, will be beyond the reach of 
the Court's interference ; and the result may be, that docu- 
ments using the same form of words will be found in different 
districts and jurisdictions to be deemed to create rights 
and obligations of different kinds, and it will be beyond 
the power of this Court to correct these decisions, or to 
attempt to lay down any general rule of construction. To 
prevent uncertainty in the law fixed rules of evidence and 
rules for the construction of written documents are establish- 
ed ; and it is not competent to the Courts to disregard these 
rules ; bfecause they are rules, which have the force of law. If 
the parties to any transaction express the arrangements 
made between them in writing ; their intention must or- 
dinarily be asQertained from the writing alone. If they 
contract with reference to a particular usage, such usage 
will be imported into contract. 

The true meaning of particular words (such as words of 
art or phraser used in commerce) and also the surrounding 
circumstances may be ascertained as facts; but this having 
been done, the Court must look to the writing alone, and 
not to the statement of the parties or their witnesses, in 
order to ascertain the intention. In the construction of 
private written contracts, just as much as in the construction 
of the public records and of the Acts of the Legislature, the 
Courts are governed by rules of construction ; and do not 
proceed arbitrarily; and these rules are, we have already 
said, a portion of the law. This being so, the misconstruc- 
tion of a document is an error in law, and is, as such, with- 
in the terms of the present special appeal law. 

In the appeal now before us the alleged misconstruction is 
of the terms of a potta granted to the defendants' ancestor. 
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The Judge has construed the document as conferring a 
life interest only. In this* we think, he was clearly wrong. 

It is true that such words as ''latimrari' and " MoTcur-' 
" reree'' may not always import perpetuity* but some ope- 
ration be given to the words " ta bdhali bundobmt Sircar," 
which are used to express the duration of the potta. The 
Judge's construction of this expression limits it to a 
determination of the settlement during the grantees' life. 
The words are plain, and their ordinary meaning must be 
attached to them, according to which the potta was to 
endure as long as the settlement. We reverse the judg- 
ment of the Lower Appellate Court. The costs of the 
present appellants in both Courts are decreed with interest 
thereon at the rate of 6 per cent, from the date of decree 
to the date of realization. 



The I2th September, 1866. 

Present : 

The Hon'blb Sir W. MOEGAN, Kt. Chief Justice. 

The Hqn'ble F. B. PEAESON, 1 r ./v^ 
C. A. TURNER, J"^^^^^^- 

E. SPANKIE, i^^^ rw^^. 
„ G. D. TUENBULL, | ^^^' •^^'^'• 

Case No. 479 or 1866. 

Special Appeal from the decision of Baboo Shama Chum 
Banorjee, Qfflciatmg Additional Principal Sndder Ameen 
of Ohazeepore, dated the lat December 1865. 

Dowar Eai (Plaintiff) Appellant. 

versus 

Mussumat Boonda and others (Defendants) Risspondents. 

* Cfovi of Beu«a!, i?. Nawab Zafir Hoossein Khan. V. Moore's I. A., 498. 
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Pleaders for J[ppe«a;^<.~Shah Assud Ali and Meer Ali 

Ahmud. 
Pleaders for Bespoftdents. — Lalla Man Eai and Moonshee 

Hanooman Pershad. 



Hindoo Law- 
Fraudulent Alienation by Widow, 

Reversioners. 

Held ; ibat, trhere tbe widow and plaintiff the transfleree, were engaged in a 
scheme for evading the restrictions put by the Hindoo Law upon the widow'a 
right of alienation, and were making use of the forras of a suit in furtherance 
of the fraud ; it was quite competent for the Lower Appellate Cburt to deter- 
mine and satisfy itself (some of the persons really interested being minors 
and thei^rausaction being open to suspicion as prejudicial to their reversion- 
ary rights) of the true nature of the transaction at the instance of thd remote 
reversioner ; even had the nearer revensioner been present and consented to 
the decree being passed in plaintiff's favor. 

Referring Order. — Opinion of W, JtoheHs, Judge dissen- 
tienty dated Uh Heptemhery 1866. — The plaintiff sued the 
defendant Mussumat Boonda on a bond hypothecating 
certain property inherited from • her husband ; and 
the defendant filed a confession of judgment. TuUoo 
Rai and others intervened, and were admitted as de- 
fendants under Section 73 of the Civil Procedure Code, 
Shortly afterwards Mussumat Teeka the daughter of the de- 
fendant Boonda appeared on behalf of herself and her sons and 
objected under Section 73, in these terms', " that Mussumat" 
" Boonda enjoyed the property merely for her maintenance,*' 
"and that this hypothecated property was in the sole and*' 
•* separate possession of her father till his death ; that he had" 
" demised without male issue ; that TuUoo Rai and others," 
" defendants were seven or eight generations in remove from" 
" the common ancestor ; that now, as there was no nearer of" 
** kin and the property was divided, she petitioner, who" 
"had sons, was under Hindoo Law entitled to inherit ; that" 
" Mussumat Bhooradaughter4n-law of Pirthee Rai was de-" 
" barred from inheritance, as her husband had predeceased his" 
"father; that both parties have devised this proceeding to" 



Digitized by VjOOQ IC 



58 

" defeat the right of petitioner and] her sona ; 'whereas the fe-'' 
" male defendant and other defendants had no title whatever." 
The first Court found the bond to be established ; and 
decreed payment of the debt by annual instalments from 
the proceeds of the property hypothecated ; but declared 
plaintiff incompetent on default of payment to compel the 
sale of the property, but that he might enforce payment of 
the instalments against the produce of the said property, 
and that the defendants the remote reversioners had no 
concern (with the case) and were chargeable with their own 
costs. Tbe plaintiff appealed against the restriction of pay- 
ments by instalments, and tbe exemption of the property from 
► «ale. He made MmatmiM Boonda^ Mnssumat Teeka mother 
of two minor sons, <md Tulloo Rai and others, Respondents. 
Tulloo Bai and the other remote reversioners on their own 
behalf preferred an appeal, alleging that the bond was collu- 
sive and the confession of defendant was also collusive. 

The only respondent impleaded in that appeal was Dowur 
Rai the plaintiff. 

The Principal Sudder Ameen first gave judgment in the ap- 
peal case of Dowur Rai plaintiff ; and found the bond to be col- 
lusive and not effective, having been made in prejudice to the 
interests of the relatives of the husband of Mussumat Boon- 
da^ and referred to this decision in his judgment on the 
appeal of Tulloo Rai and others the remote reversioners. 

It is contended in special appeal ; that the decision is bad 
in-law ; in that, the defendants intervening under Section 
73 Civil Procedure Code are not the nearest heirs of the 
obligor's late husband's estate, which was divided. 

My learned Colleague Mr. Justice Turner and myself are 
not quite in accord as to the decision in this case. 

He would disallow the claim m toio as based upon a con- 
veyance declared by the Courts to be fraudulent and he re- 
fers to Sections 208 and 210 of the Indian Penal Code 
which prohibit the fraudulent obtaining or person's suffering 
to be made a decree agaipi^t him for a sum not due and as 
claim of this kind is opposed to express law my honorable 
Colleague would throw it out altogether. 
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For my own part I wo\ild remand the case for decision 
upon the following points. Ist. — Is the profierty in suit 
divided ? 2nd. — If sd does the daughter or do her sons ob- 
ject to the conveyance. 

In the first case the claim must be thrown out ; for as co- 
sharers the defendants under Section 73 have d^ right to dis- 
idlow the sale ; unless there be some special stipulation per- 
mitting aliaiatioH even among undivided sharers. 

In the second case if the daughter and her sons object, 
the claim must also be dismissed. But she has not very 
explicitly declared her case of defence. But not, I 
think, if the daughter and her sons allow the conveyance. 
If the property be separate, the defendants TuUoo Eai 
and olhers are not competent to interfere. 

The rule in such cases is that, " the husband's heirs, to'' 
^ •' whom the inheritance reverts after th6 expiry of the wi-" 
" doVs life estate, are entitled to interfere and prevent any" 
" wirongful alienation by her. This, however, is confined to" 
*' the immediate heirs ; and does not eoctend to those neoct in" 
" succession or contingent* with the consent of the then liext" 
" heirs the widow may alienate the property she inherited" 
" from her husband." Now in the event of the property being 
separate, the defendants are not competent to challenge an 
alienation by the widow, if the daughter and her sons ad- 
mit the validity of the instrument, and it is a question how 
far the defendants can be allowed to allege, that thi^ is an 
attempt to obtain a fraudulent decree. When the nearest 
heir admits [that is assuming the daughter to admit] the 
alienation to be a good, can the defendants be said to suJSfer 
wrongful loss, tb be defrauded, when they have no loOm stan- 
di 1 Supposing there has been no consideration in the shape 
of an advance of money, and that the mention of a sun^ 
secured on the property is a fiction, in order to create a 
charge upon the estate ; if the next of kin consents to 
this, ate the defendantis, who at present have interest so 
remote as practically to have for the purpose of suit no 

* Yidd Baiwastha Darpana page 65, Vol. I.^ Sections 32 and 33. 
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interest at all, competent to question it? Colourable convey- 
ances it seems to me can only be questioned by those, who 
have a Uxms standi. Properly speaking the defendants 
might well have been excluded from the benefit of Sec- 
tion 73, as not being parties who were sufficiently inter- 
ested in the property to be affected in the decree. All 
this, is on the assumption, that the property was joint and 
undivided, and there had been no covenant waiving the re3- 
triction by Hindoo Law against a partner s alienation of 
undivided real estate. My doubt is, that as distant rever- 
sioners the defendants Tulloo Kai and others interveners 
under Section 73 Code of Civil Procedure have 
no locm standiy and are not competent to contest the 
propriety of the deed of hypothecation of the viidow's 
separate property inherited from her husband, the near- 
er heirs apparently admitting the same. The daughter 
with S015LS has intervened under Section 73, but has not, I 
think, declared, with sufficient distinctness ; whether or not 
she admits the claim ; nor has she been called to prov^ 
her assertion that the property is divided. 

My own inclination is to remand the case for determi- 
nation, as to whether or not the property is divided or 
undivided, and upon the finding on this head to decide / 
on the claim with due advertance to the result, disallow* 
ing it, if the property be undivided ; but if it be found to 
be divided to decide with reference to the daughter s answer 
den3ring or admitting the claim. My learned Colleague 
thinks, that the claim should be dismissed altogether, 
inasmuchas the Judge has found that the plaintiff and 
defendant are colluding to obtain a decree in respect of a 
fictitious debt. I think there is much force in lus drgu- 
ments, but I request, that the point may be decided in Full 
Bench or by another division Court. 

Jttdgment B^ Ik <Jtttl §mclt. 

As the case stood before the Principal Sudder Ameen 
we think ; he was fuUy authorized to enquire into and 
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determine the true natore of the transaction bett^^iem the 
widow Bo<Mda and the plaintiff. The right of the form^ar 
in one view (that is ; if the property was joint) was ^oaroely 
more than a right to maintenance ; and at the .highest 
her right (supposing her husband to have been a sole pro- 
prietor) could not exceed that ordinarily enjoyed by a 
Hindoo widow. 

It may now be taken to be established ; that the plaintiff 
and the widow are engaged in a scheme for evading the 
restrictions, which the Hindoo Law has placed upon the 
widow's right of alienation ; and that they are making use 
of the forms of a suit in Court in furtherance of the 
fraud. 

- TuUoo Rai and the other defendents, who are said to 
be remote reversioners were made parties to the suit in 
the Court of first instance ; and Teeka the widow's daughter, 
who with her minor sons are the immediate reversioners in 
succession, was also afterwards made a party as represent- 
ing their several interests. All these persons although 
they may be in conflict with each other have a common 
interest to protect the estate from the fraud contemplated 
by the widow and the plaintiff : and to this extent they 
appear to have made common cause in the Court of first 
instance, where Teeka contendepl that the whole transac- 
tion was fraudulent. 

The daughter was not an appellant before the Principal 
Sudder Araeen. Even if she had been present there, and had 
withdrawn ail opposition to a decree in the plaintiffs favor, 
we think it would have been the duty of the Lower Appellate 
Court in such a case to have satisfied itself (some of the per- 
sons really interested being minors and the transaction being 
open to suspicion as prejudicial to their reversionary rights;) 
that notwithstanding the concession of the daughter the 
forms of the Court were not being abused to promote a 
fraudulent alienation.- It appears to us, that it was fully 
competent to the Court at the instance of Tulloo Rai and 
the other remote reversioners to pronounce the decree, which 
it has done. 



Digitized by VjOOQ IC 



.■i 

4 

62. : 

1 

We therefore dismiss the special appeal \vith costs and , 

interest thereon, from the date of the decree to the date ^ 

of realization at the rate of 6 per cent. 
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Case No. 803 of 1866. 

Special Appeal from the decision of Bai Kanjee Sahai 
Principal Sadder Ameen of Ghazeepore, dated the 11 th 
January 1866. 

Heera Ram (Defendant) Appellant. 

versus 

Hon'ble Sir Raja Deo Narain Singh and others (Plaintiffs) 
Respondents. 

Pleader for Appellant. — Moulvie Mahomed Hyder Hoossein. 

Pleaders for Bespondents. — Lalla Man Rai and Moonshee 
Hanooman Pershad. 



Huq Chabarunif vendor and purchaser, 
Liability of. 

Where by custom the Zemiodar is entitled to a quarter share of tbe sale 
proceeds as his Huq Zemindaree he is eutitled to recover it on tbe 
occaaioQ of sales either absohite or origiually conditional but subsequently 
becoming absolute by foreclosure, from the vendor and the purchaser 
and the latter cannot be discharged from his liability by proving]; that be 
has paid all including Zemindar's dues to the former, it being incumbent on 
him to see that the ^mindar is satisfied in respect of his dues. 

Held further that under the circumstances tbe plaintitf's the Zemindaru 
were entitled to ^th from Rs. 450. the principal amount repayable and not 
from the amount ascertained at the time of foreclosure to be due to the 
mortgagee including interest inasmucb as the deed made uo proyisiou for 
payment of any sum as iuterest. 

1 A 
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This case was referred to a If all Bmch^ hy R. Spankie 
and G. D, Turnbully J. J., with the following order : — 

Mef erring Order, — This is a suit to recover Rs. 271-12-0 
principal aad interest being ^th of the sale price of two 
houses situated within the estate of the plaintiflEs, the de- 
mand being based on the right of the landlord in ail such 
cases to receive the Sug Chaharum or ^th of the sale pro- 
ceeds, a due recognized by custom. 

In 1850, SUeo Sahai and Sheotahul mortgaged two houses 
to Heera JKain defendant for Rs. 450 under a deed of condi- 
tional S9.1e, to become absolute if the mortgage was not re- 
deemed in two years, during which time the mortgagee was to 
enjoy the usufruct. He neither obtained possession, nor was 
the mortgage redeemed in two years. But in 1859, fore- 
closure took place for a sum, which with interest amount- 
ed to Rs. 759. The possession of the mortgagors is dis- 
tinctly admitted to have continued as regards one house, if 
not both. Subsequently the house in Raja Deo Narain Singh's 
share was sold for Rs. 74, with the consent of the mort- 
gagee by the mortgagors; and afterwards the other house was 
likewise sold for Rs. 325 on the part of Heera Ram and 
under the attestation of the mortgagors ; on these two sales 
the landlords the plaintiflfs received a :|th share of the sale 
proceeds. They however assert ; that, as the conditional 
sale to Heera Kam was made absolute, they are entitled 
to ^th of the Rs. 759, for which sum the mortgage was fore- 
closed, together with interest from the date of appli- 
cation for foreclosure to the date of the present suit, 
iiaja Deo Narain Singh further avers ; that though the sale 
of the house in his share was nominally made by the mort- 
gagors, it was in fact concluded by the moirtgagee himself. 

It is contended by the mortgagee that a conditional sale 
deed is simply security for money advanced on it; and the 
conversion of it into an absolute sale^ on the occurrence 
of default, does not amount to a sale transaction, on which 
the landlord may claim the Huq Chaharum or a :|rth share 
of the sale proceeds. That as the mortgagee never obtained 
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possession of tlie houses, which were subsequently sold to 
repay the mortgagee's advance, and as the landlords re- 
cognised the sale by taking their ^th of the purchase money, 
they can have no farther claim : and lastly that if they have 
any claim, it can only be enforced against the real vendors, 
Sheo'Sahaiand Sheotahul. 

• The MoonsiflF dismissed the claim. Whilst he was of opi- 
nion, that on a conditional sale being made absolute such a 
claim might be made ; he cousidered, that there must be deli- 
very of possession, before the landlord could enforce it. A 
purchaser out of possession, he remarks, may sell to another 
and h^ to a third, and so on, till the last gets possession. 
Such sale and re-sale would be one and the same, so far as 
the landlords' claim to ^th of the sale price is coucerned. 

The MoonsifF therefore finding, that foreclosure in this 
instance had not disturbed the possession of the mortgagors, 
held, that the proprietors of the estate, in which the houses 
stood, were only entitled to the :|th share of the subsequent 
sale price, whidi they had already received. 

The Principal Sudder Ameen in appeal held ; that, when 
the mortgagee had obtained an order rendering the condi- 
tional sale absolute, the plaintiffs as landlords became enti- 
tled to a ^th shg-re of the sale proceeds: that when the 
mortgagors saw, that they would have to pay ^th of the 
sura mentioned in the order making the sale absolute, they 
induced the mortgagee to relinquish the foreclosure, and 
then sold the houses for a smaller sum ; such a transaction 
could not be permitted by the Courts; and the plaintiffs were 
clearly entitled to ^th of the sum ; on account of which the 
conditional sale was made absolute. But he considered 
that the :^th already received on account of the second sale 
should be deducted. It was further observed by the 
Principal Sudder Ameen ; that the mortgagee had in mak- 
ing the original advance actually paid the sale price to 
the mortgagors, and in making him responsible now to 
the landlords for their due, he would }>ave to pay it twice 
over. But as the mortgagors were not found in posses- 
sion of ally property ; there was nothing to be done but 
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to hold the mortgagee responsible, leaving him to recover 
the amount, in any way open to him, from the mortgagors. 

The mortgagee in special appeal contends ; that as the 
Principal Sadder Ameen admits, that the vendors were the 
parties, who ought to pay the due to the landlords, he 
should not have made him responsible, simply because 
there is now no property in possession of the vendors. 

We are of opinion, that as this case presents some 
difficult points it should go before a Full Bench. Mr. 
Justice TurnbuU considers that it is an open question, 
whether the landlord can or cannot demand his due, when 
a conditional sale becomes absolute. Mr. Justice Spankie 
is not sure that this particular question arises in the pre- 
sent case. Both the Lower Courts admit the right, and the 
special appellant, though he did deny its existence in regu- 
lar appeal, has not done so in his memorandum of objections 
in special appeal. We think therefore that the whole case 
should go before a Full Court, not as a reference, but for 
a decision on all the points, which may in the Court's 
judgment, require determination. 

Jtidfinmit tg ik (0& §wn[li. 

Sheo Sahai and Sheotahul borrowed Rs. 450 from Heera 
Eam, and secured its re-payment by a deed of conditional 
sale, hypothecating two houses situated in Kusbah 
Syudpoor Pergunnah Syudpoor. The deed, which was 
made in 1850, contained no stipulation for payment of 
interest, but provided for possession being given to Heera 
Ram ; in order that he might use or Ipt the mortgaged 
property and take profit in lieu of interest. The principal 
money was declared to be payable in one sum at the expira- 
tion of two years. In 1859, Heera Ram foreclosed the 
mortgage, the amount then due being ascertained (6n what 
precise mode of computation is not shown) to be Rs. 759. 
The mortgagors never gave possession to Heera Ram, nor 
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did be at any time take or sue for possession. In 1862 
and 1864, the two houses were separately sold, the old 
proprietors (the mortgagors) and Heera Ram being parties 
to the sales and assenting to them ; and on eafeh of these 
sales, the Zemindars' customary due of ^th of the pur- 
chase money was paid. 

The present suit is by the Zemindars, who claim to reco- 
ver from the defendants, Sheo Sahai Sheotahul j^nd Heera 
Ram their customary ^th in respect of the sum of Rs. 759, 
the amount ascertained to be due to the latter, at the time 
of foreclosure. 

One question contested in the Courts below was, whether 
tbe Zemindars' right according to the custom extended to 
such an alienation as that; made to Heera Ram. It has 
been found to do so, and we have before us in special ap- 
peal nothing to affect this finding. It must therefore be 
taken that the Zemindars' ^th on the sale of property of this 
description is payable not only upon ordinary sales, but also 
upon conditional sales, which have subsequently become by 
foreclosure absolute. 

Another matter of difference was whether the Zemindars' 
right being admitted, they could sue Heera Ram the pur- 
chaser, as well as the vendors, for the recovery of their 
customary due. This is the issue raised before this Court 
in special appeal by Heera Ram, and which has been argued 
before the Full Bench. We are of opinion, that the Zemin- 
dars are entitled to a decree against Heera Ram the con- 
ditional purchaser as well as against the vendors. The 
Zemindars' customary due is payable on the transfer by sale 
of house property ; and this equally (after the sale has 
become absolute) whether the sale was in its inception, 
conditional or not. The ^lemindars' right is to a share of 
the purchase money ; it is not merely a right to claim that 
share from the vendor. It is therefore incumbent on the 
purchaser, if he Would acquit himself of aU liability, to see 
that the Zemindar is satisfied in respect of his due, and he 
cannot discharge himself by a payment to the vendor. 
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We overrule this, the only substantial ground of appeal. 
But we think that the Principal Sudder Ameen's decree 
should not be affirmed without some alteration. As it now 
stands his decree is against Heera Earn primarily, upon 
the not very intelligible ground (as we understand his judg- 
ment ;) that the old proprietors are found to possess no pro- 
perty ; with liberty to Heera Ram to recover, what he pays, 
from the old proprietors. We have already said ; that we 
consider the latter and Heera Ram all liable to the plaintiffs 
the Zemindars. As to the order of liability, as Sheo Sahai 
and Sheotahul have in fact received from Heera Ram the 
sum, to which the Zemindars are entitled, they should be 
lield primarily liable to satisfy the Zemindars, but the 
Zemindars have also a remedy against Heera Ram, as we 
decide ; and Heera Ram may ultimately re-imburse himself 
from Sheo Sahai and Sheotahul, for what he pays to the 
plaintiffs. 

A^ to the sum, in respect of which the Zemindars are 
entitled to ^th, it has been determined ; that whatever be 
the gross sum, in which they have a right fo share, the 
amount, which they have already received from the sales 
made to third persons in 1862 and 1864, is to be taken in 
part payment ; and upon this portion of the case we are not 
required in the present appeal to pronounce any opinion. 
But we cannot assent to the view adopted by the 
Court below, that the gross sum, from which the Zemin- 
dars' ^th should be taken, is that, which at the time of 
foreclosure, was ascertained to be the then amount of the 
mortgage debt. The amount of Heera Ram's purchase 
money, under the terms of the conditional sale was, at the 
time when it' became absolute, the sum of Rs. 450 
and no more. For the deed provides for the re-payment, 
of that sum, and makes no provision for any further sum, 
that under the name of interest or otherwise may become 
payable in addition thereto. We modify the decree in 
accordance with the views, which we have expressed. As 
to the costs, we think that each party should bear his 
own costs of this appeal. 
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The I6lh January, 1867. 

PRESKNT : 

, Thk Hon-'bi.b Sir W. MORGAN, Kt., Chief Jdstice. 

F.B.PEARSON, ) r ,- 

C. A. TURNER, ^'^^'^^^ces. - 

R. SPANKIE, 1^., J.. 

„ G. D. TURNBULL, | ^-^^^ '^"^^'<^^^' 

CiSE No. 1079 OF 1866. 

Special Appeal from the decision of H. G. Keene, Fsq., 
Officiating Judge, of Furruckabad, dated the 20th April 
1860. 



Shiva Charun Dass (Plaiutiff) Appellant. 

versus 

Sheikh Rooatum and Mussumat Nujumoou-nissa (Defen- 
dants) Respondents. 



Headers for Appellant. — Lalla Man Rai, Moulvie Purreed- 
ood-deeu Ahmed and Lalla Jwala Pershad. . 

Fleaderfor Respondents. — Moulvie Sumee-ool-lah Khan. 

Mortgage—alienation of Mortgaged pro- 
perty by Mortgagors— Mortgagee's right 
to contest— Form of suit. 

A mortgagor stipulated tliat Le would not «ell the property mortgaged 
during the aubsisteuce of the mortgage term; bufc that if he did 
»eli, he would sell to the mortgagee at a fixed price. He aul^equeutly 
alieued a moiety of the property to hia wife iu lieu of dower ; a suit wad 
instituted by the mortgagee to set aside the alienation. Held on the 
couatniciton of the mortgage deed that the condition did not absolutely 
prohibit alienation ; but simply conferred on the mortgagee a pre-emptive 
right to purchase, and that the mortgagee could not aiiefor avoidance of 
the alienation to the wife without claiming or expieasiug a willinguess to 
purchase. 
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This case was referred to a Fall Bench by W. Roberts and 
G. B. Tumbull, J. J. 



Judgment ^ the c^ttil 




This is a suit for the avoidance of a deed of Hibda-bilmaz 
dated October 1864, executed by the male defendant in favor 
of his wife, the female defendant, and conveying to the latter 
a tenth part of Mouzah Ghouspoor or a moiety of his own 
share therein, on the ground, that such conveyance is in 
breach of the condition of a deed of mortgage of the whole 
share previously executed by him in the plaintiffs favor on 
the 21st June 1864. It was stipulated in the last mention- 
ed deed that, during the mortgage, or until the discharge of 
the mortgage debt, the mortgagor should not sell the pro- 
perty, or if he did sell it, should sell it to the plaintiff at a 
fixed price. 

The case has been referred to the Full Bench. We have 
to decide whether under the circumstances stated, the deed 
of Hibba-biliwaz is invalid and should be declared to be null, 
or not. 

The determination of no other question appears to us to 
be necessary for the disposal of the present suit, which in 
our opinion cannot be maintained in the form in which it 
has been brought. The particular terms, in the deed of 
mortgage, on which the plaintiff reUes, secure to him, as we 
understand them, merely a right of pre-emption of the pro- 
perty at a fixed price in the event of its sale ; but do not 
absolutely prohibit its alienation. Indeed it is admitted ; 
that, had the plaintiff refused to avail himself of the right 
of pre-emption secured to him, the mortgagor, would 
have been at liberty to sell the property to any 
other party. So construing the terms of the mort- 
gage deed, we think that the plaintiff could not sue to set 
aside the Hibba-biliwaz in favor of the female defendant 
without or otherwise than by suing to enforce the right of 
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pre-emption, which had been secured to him by the mortgage 
deed. Not having been offered or asked to be allowed to 
purchase himself the share, of which he seeks to avoid the 
conveyance to the female defendant, he is not entitled to 
demand the avoidance of that conveyance. He cannot so 
separate the constituents, of what is substantially a single 
condition, as to waive his own right of pre-emption ; and yet 
hinder the owner from selling his property to another. 

Accordingly we confirm the order, dismissing the suit and 
dismiss the appeal with costs and interest at 6 per cent, per 
annum. 



TheQfh3farcl 1867. 
Present : 

The Hon'ble Sir W. MOEGAN, Kt., Chief Justice. 

A. ROSS, 1 

W. EDWARDS, I 

W. ROBERTS, ^Justices. 

F.B.PEARSON, i 

C. A. TURNER, J 

Case No. 1222 OF 1866. 

Special Appeal from the decision of Syud Ahimd Khan 
Principal Sudder Ameen of Allygurh, dated the 24/// 
April 1866. 

Zuburdust Khan (Defendant) Appellant. 

verstts 

Indarmun (Plaintiflf) Respondent. 



Pleaders for Appellant. — Lalla Jwala Pershad, Shah 
Assud Ali, and Moulvie Sumee^ool-lah Khan. 

Headers for Respondent. — Lalla Man Rai, Moonshee 
Hanooman Pershad and Lalla Lalita Pershad. -^ 
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Hindoo Law, ancestral debt, creditor's 
interest in the estate of the deceased 
debtor, alienation by heirs, personal 
liabiUty of. 

When a Hiudoo dies indebted his eatale does not in whole or in part 
sufficient to pay the debt vest in the creditor as iF by bjpotbecattou : 
but the entire estate absolutely passes to thie heirs with full power to 
deal with the whole estate before satisfactiou of the debts. The ere* 
dilor has no lien on the estate preferential to him who takes the estate 
in pledge from the heirs, nor he oan after the olieuatiou thereof \)y heira 
for bona fide Mud valuable cousideratioD, follow it iu the hands of the 
alienee. He ha^n merely a right of suit against the heirs personally who ar« 
held liable for the same to the extent of the assets they receive by inheri- 
tance. 

This case was referred to a Full Bench hy C. A. Turner 
a?id R. Spankie, J. J., 2vith the following order : — 

Beferrmg Order, — In this case Khomanee died leav- 
ing sons and certain landed estate the subject of this 
suit. In 1859, the "heirs of Khomanee pledged the estate 
to Indiirmun the respondent by ^ Ttimmmsook, upon 
which he (we presume for the purpose of improving his 
security) forthwith brought a suit against the heirs of Kho- 
manee and obtained a decree by confession of judgment. 
In 1858, Zuburdust Khan the appellant brought a 
suit against the heirs of Khomanee for a debt which he 
alleged to be due to him from Khomanee on a bond, dated 
22nd Augt. 1852; and obtained a decree on 29th Deer. 
1 858, of which he took out execution ; and on the 25th 
March 1865, the landed estate of Khomanee then in the 
possession of his heirs was sold in satisfaction of this 
last mentioned decree. Subsequently to this sale the 
plaintiff Indurmun applied for a sale of the estate in satis- 
faction of his Tummussook and decree. An objection 
was preferred by Zuburdust' Khan, which was admitted. 
The plaintiff thereupon brought the present action claim- 
ing the sale of the estate as pledged to him by the heirs. 
The question as to the validity of the plaintiff^s bond was 
raised in the Lower Court ; and decided in the plaintiff's 
favor : as also wa3 the legal issue which is now the ques- 
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tion before this Court, viz. ; has a creditor of a deceased 
persou a lien on the estate of the deceased debtor preferen- 
tial to that of a person, who has taken pledge of the 
estate from the heirs of deceased for sums advanced to them . 

Sir Thomas Strange in his work on the Hindoo Law* 
distinctly lays ib down ; that debts are a charge on the in- 
heritance ; and that they " follow the assets into whosoever 
hands they come/' To a similar effect is the opinion of 
Mr. Colebrooke set out in the appendix to Strange s work 
p, 282, citing Nareda Jugannath's Dig. B. 1. C. LXXII. 
"assets are to be pursued into whatever hands." In 
the Vyavahara Mayuhha translated by Stokes p. 122, 
a quotation from Katyayana appears to this effect. " If 
" any debts exist against the father his son shall »ot '' 
" take possession of his effects. They must be given '' 
" to his creditors ; if he die without wealth still his son '' 
"must pay his debts/' It is true that the last part 
of this text has been construed by our Courts reading it 
with other texts as constituting no more than a moral and 
not a legal obligation : but it is contended on the part of 
the appellant that the first part of it indicates the 
nature of the estate taken by the heirs, namely an estate in 
the residue after payment of debts. 

A case decided by the Sudder Dewanny Adawlut of 
Madras is mentioned in Morley's Dig. vol : 1, (edt. : 
1850,) p. 458 as follows : "where A. in consideration of" 
" a loan mortgaged to B. certain lands, which under a judg- '' 
" ment previously obtained against the estate of A.'s fa- '* 
** ther were liable to be sold in satisfaction of a debt due " 
" to C. it was held ; that such mortgage was invalid and '* 
" could not prevail against the claim of C. ivhether B. the " 
" mortgagee did or did not know of such previous judg- " 
" ment ; and though it appeared, that the mortgage by A. '' 
" was made for the purpose of defeating the claim of C. " 
" under the judgment, that such attempt at fraud would'' 
" not be allowed to succeed in favor of B. the mortgagee " 

___ * Vol.! p. 166. 
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*' whether B. were or were not privy to the fraud *' Ibloona- 
coola Aroonachelly Chetty and another, v. Talaglierry 
Vencatachelliah, Case S of 1825, 1 Madras Dec. 513. — 
Grant, Co/irane, and Oliver. 

This case seems precisely in point. The appellant 
Zuburdust Khan obtained his decree agaiast tlie estate of 
Khomanee in Deer. 1858, and in Peby. 1859, the heirs 
of Khomanee executed tlie bond hypothecating the es- 
tate of Khomanee to the respondent. If the Madras 
decision above quoted : is to be followed, that hypotheca- 
tion could not inure to the prejudice of the appellant's 
rights. A case has however recently been decided in the 
Calcutta High Court* by J. J, Loch and Glover in which 
it has been held, that there is nothing in Hindoo Law to 
show, that the property of a deceased person is so 
hypothecated for his debts as to prevent his heir from 
disposing of them to a third party, who has purchased 
in good faith and for a good consideration. The learned 
Judges cite no authority for their ruUng : and expressly 
state that no authority has been produced for ruling,, that 
the property must be considered so hypothecated. As we 
consider, that the effect of the latter decision cited may be 
taken as impugning the Madras decision and as this case 
is one of considerable importance audit is desirable, that a 
precedeut should be established for the guidance of the 
Courts ; we have referred the case for decision by a Full 
Bench. 



Jttdpmt Irg tfe c^ttll %mtk 



In this appeal it is contended on behalf of the appellant 
that a creditor of a deceased Hindoo, although his 
debt may not have been secured by any mortgage or hy- 
pothecation, obtains on the death of his debtor such interest 
in or charge upon the deceased debtor's estate, that it 
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can only be aliened by the heirs subject to such interest or 
charge: in effect it is contended, that the heirs cannot aUene 
even to a bond fide purchaser for value, so as to confer 
upon him a clear title ; and that notwithstanding such 
alienation a creditor of the deceased may have recourse to 
the estate for the satisfaction of his debt. 

The main grounds of this contention are set out in the 
reference of the Division Bench. In the course of the 
argument before us the appellant's pleader has cited two 
precedents of the late Sudder Court, N. W. P. of 14th* Feby. 
1859, and 30th Novr. 1865. He has also urged that 
under the Mahomedan law, creditors have been heldf entitled 
to such a lien, as is claimed by his client ; and that on this 
point the provisions of Hindoo and Mahomedan law are 
identical : and he has referred in proof of the existence of 
such a lien to the power of a Hindoo widow to alien for 
the payment of her husband's debts, which power he con- 
tends arises out of the intsrest in the estate possessed by the 
creditor. 

In our judgment the real test to be applied in deciding 
the issue of law raised is to be found in the answer to the 
question^ to whom does the property pass on the death of 
the deceased 1 Does it pass immediately and entirelly to his 
heirs ; or is the normal devolution interrupted ; so that the 
whole or a portion of the estate sufficient to discharge his 
debts vests as if by hypothecation in the creditors, and does 
only the residue pass to the heir ? 

We can find no authority for the latter proposition ; nor 
has any other text been cited in support of id, than that 
from Katyayana referred to by the Division Bench. Although 
Sir T. Strange inumerates debts among the " charges on the 
inheritance," be nowhere expresses himself to the effect, 
that any interest in the inheritance vests in the creditor ; 
on the contrary the language used by him rather shows, 
that the whole estate of the deceased ancestor passes to his 

* Dec; S. D. A., N. W. P. 1859, p. 23. 
t Dec. S. D. A., N. W. P. 1865, p. 2*i3. 
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heirs aflfecting them with a liability for the debts of the 
ancestor to the extent of the assets received by them. 
The heirs may, if they please, avoid this liability by dis- 
claiming the estate, but into the hands of whatever volun- 
teer it comes, the liability attaches on him ; and so long as 
the estate remains in the hands of the heirs or any other 
volunteers, so long does it constitute a fund, to which the 
creditor is entitled to have resort for the satisfaction of his 
claim. This is in our opinion the correct interpretation of 
the dictum that *' debts follow the assets into whosoever 
hands they come." We have examined the authorities 
referred to by Sir T. Strange on this point ; and can find 
nothing in them which warrants any stronger position 
in favour of creditors than that which we have ex- 
pressed above. The text of Katyayana may at first sight 
seem to justify the contention that the whole estate of a 
deceased ancestor does not pass directly to the heirs ; but 
that there vests in them only the residue after satis- 
faction of the debts. But this text must be read in con- 
nection with other texts of writers of high authority on - 
Hindoo law ; and so reading it we are of opinion, . that the 
proper construction of it is to hold ;. that it declares, that the 
resulting benefit to the heirs from the succession cannot 
be greater than the surplus of assets over liabilities ; not 
that the estate does not altogether and absolutely vest in 
the heirs. Numerous texts may be referred to, which indi- 
cate a power in the heirs to deal with the whole estate 
before. satisfaction of the debts. The very fact that they 
may sell it to satisfy debts shows an ability to make a 
good title to the whole of it. 

The construction of the text of Katyayana in the sense 
contended for on behalf of the appellant is therefore uii- 
tefiable. 

We have not before us a full report of the case decided 
by the Sudder Dewanny Adawlut of Madras : and it is 
not clear from the meagre statement of it, which we 
possess, whether the judgment of the Court proceeded oji 
the fjjround of Hindoo law or of fraud. 



o 
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In the cases cited as decided by the Sudder Dewanny 
Adawlut, N. W. R, no reference is made to any text 
or authority in support of the judgments of the Court : 
and it is to be noticed that in one of those cases the 
alienation was made by the heirs pendentelite, which 
raises a presumption of fraud. 

The Hindoo law and Mahomedan law are systems of 
law based on such different principles ; that it is at all 
times dangerous to accept the interpretation of the one 
as an authority for the interpretation of the other : and in 
no respect is this difference more essential than in those 
rules, which regulate the devolution of estates. Without 
therefore expressing any opinion on the propriety of the 
decision cited on the Mahomedan law, we are not prepared 
to admit it as an authority, which should control our 
judgment in the interpretation of Hindoo l^w. On ti*e best 
consideration we can give to the question before us, we are 
of opinion, that the creditor of a deceased Hindoo does not 
on the deatli of his debtor obtain any better j)osition 
as against the debtor's estate, than that which he en- 
joyed during the debtor's lifetime. Had the debtor in 
his lifetime aliened the estate to a bond fide purchaser ; 
the creditor could not have claimed to bring the 
estate to sale in satisfaction of a decree obtained in 
res|)ect of his debt, unless the alienation bad been 
made aft^ an attachment had issued. In like man- 
ner whefiL the estate has by the death of the ancestor 
passed to his heirs ; the creditor of the deceased may 
so long as the estate remains in their hands have tfcours^ 
to it for the satisfaction of liis debt : but if, instead of using 
due deligence, he stands by and allows the heirs to dispose 
of the estate to a bond fide purchaser ; he cannot follow it in 
the hands of the purchaser, but possesses only a right to 
bring suit against the heirs personally, who are responsi- 
ble to him to the extent of the assets, they received. 

The judgments of the Lower Courts are confirmed sind 
the appeal dismissed with costs. 

Interest at six per cent, after decree. 
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The fSth March, 1867. 
Present : 

The Hon'ble Sir W. MORaAN, Kt., Chief Justice. 
A. ROSS, 1 

W. EDWARDS. I 
W. ROBER'I'S. f Justices. 
F.B. PEARSON, j 
C. A. TURNER, J 

Case No. 1370 OP 1866. 

Special Appeal from the decision of H. I/uahington Esq., 
Jvdge of Ghazeepore, dated the 5th April 1 866. 



Ramjeeawun Rai and others (Defendants) Appellants. 

versus 
Deep Narain Rai aud others (Plaintiffs) Respondents. 



headers for Appellants. — Moulvie Mahomed Hyder 
Hoossein, Moonshee Hanooman Pershad, Meer Alt 
Ahmed and Pundit Ajoodhia Nath. 

Pleaders for Respondents. — Lalla Man Rai, Mdulvie 
Fnrreed-ood-deen Ahmed, Shall Assud Ali and Baboo 
Pearey Mohun. 

EfiFect of a decree for partition not exe- 
cuted within time, alluvial land, C. 1 
Section IV. Regulation XI. 1825. 

A decree (ex-parte) becomes inoperative if not executed within the time 
allowed by law : and a narty, who obtaiuaanch a decree, having accepted bis 
status at variance with that assigned to him under the decree for a terin 
beyond limitation, cannot at any subsequent period rely upon that decree 
as proof of bis title, uor can it be accepted as such by the Courts. Held 
further that Clause 1, Sectioit IV. ReiruIationXI. of 1825, applies only to 
lands gained by alluvioneithergradualljror suddenly, aud not to lands exint- 
ing as waste land subject to inundation aud in one year rendered cul* 
turablc by a deposit of earlh by the action of the river. 
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This case was referred to a Full Bench hy C. A. Turner 
and JB. Spankie, «/. t/"., with the following order : — 

Referring Order, — Talooqua Dhurnee ia pergunnali 
Zamaneeah and district of Ghazeepore comprises 7 or 8 vil- 
lages. The tenure of the mehal is beegah dam. The 
proprietors have divided the estate into different puttees 
perfectly separate and independent of one another. There 
is no land left common to all puttee^ though the puttees 
themselves may contain lands common to the share-holders 
within them. EblcIi puttee is liable for its own amount of 
revenue. There is however a plot of land comprising 250 
beegahs paying an annual jumma of Rs. 202, known as 
Ticmleek : that is to say, this plot was originally conveyed 
to the predecessors of defendants by gift in recognition of 
their services as priests in the mehal. One khemut or re- 
cord of rights was drawn out for the whole Talooqua, 
which shoWs the amount of Government demand, for 
which each share-holder is liable, expressed, it is true, in 
the fractional parts of the rupee, the whole Government 
demand bein'g represented as 16 annas. Separate rent rolls 
were prepared for each village included wilhin the Taloo- 
qua representing the amount and particulars of each man's 
holding in each village. This plot of 250 beegahs of 
Tumleek land is recorded in the khewut as paying 7p, 
\5k. 8s. 4iL share of the Government demand (Rs. 202) 
and the rent roll shows the very fields which make up the 
liolding of 250 beegahs. Though the shares are expressed 
in fractional parts of a rupee, the administration paper ex- 
pressly provides, that the tenure is not to be considered 
Zemindaree ; and adds that the possession of each share- 
holder is to be considered as the measure of his share. 

Some of the villages included in the mehal lie along the 
])ank8 of the Ganges, and are subject to alluvion or deluvion. 
' It was not however until 1846, that alluvion occurred sub- 
jecting the estate to further demand from Government, 
Sixty beegahs were assessed in 1846, the settlement being 
made with the plaintiffs in this case, that is to say with 
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the Zemindars of the Talooqua. Three or four years 
passed : and the alluvial land was entirely cut away, 
or became from a deposit of sand unfit for cultivation. 
In 1864, the river threw up land fit for arable purposes 
to the extent of 70 beegahs. The plaintifi's proceeded 
to take up the land for the cultivation of melons, when 
the defendants, who are in possession ef the 250 beegabs 
of Tumleek land ousted them. 

Some of these Tumleek lands reach down to the banks 
of the river : and in front of them the increment of 70 
beegahs has taken place. The defendants therefore claim 
the sole possession of the new land under the provisions 
of Clause 1, Section 4, Regulation XI. of 1825. They 
further claim to share in the newly acquired land as Ze- 
mindars. It is however unnecessary at this time to con- 
sider this latter portion of their claim. 

The Judge has ruled that under Clause 1, Section 4, 
Eegulation XI. of 1825, newly acquired land from 
the bed of a river belongs to the mehal to which the 
land thus acquired is annexed, that is to say, it belongs 
to the actual possessor of the mehal, whether he be th^ 
Zemindar himself, or a lessee, or mortgagee, but the sec- 
tion cannot be held to refer to a mere cultivator or gran- 
tees such as these in this suit. "Such an idea" the Judge 
remarks '4s absurd, it turns the tenant into a land-" 
" lord, and the landlord into a tenant. It completely sub-" 
*' verts the order of things. The right of holding any" 
" land at all, must in the first place emanate from the" 
" superior landlord.*' 

Though not expressly urged in the memorandum of 
appeal, it was contended orally for the appellants, that 
if they were not recognized as absolute proprietors, they 
would still, under Clause 1, Section 4, of the Eegulation as 
holding a subordinate tenure or as under-tenants, be entitled 
to take possession of the newly acquired land. 

We however think, that a very nice question arises in 
this case which we desire to submit for the consideration 
of a Full Bench of the Court. Clause 1, Section 4, Reou- 
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lation XI. of 1825, refers only to those lands which 
are gained by gradual accession from the recess of a 
river, and we think that in the present case there has 
been no gradual accession of land ; and though it has 
been usual to treat cases of this nature under Clause 1, 
of the section, we are inclined to hold that Clause 5, is 
more applicable, and that lands gained, as thjBse have 
been, by alluvion to a considerable extent and as it were 
suddenly by the receding of the river, must be treat- 
ed according to established local usage, should tliere be 
any ; or if not, according to the general principles of equity 
and justice. 



Judgment bg tlie (^utt 




^ Although the Judges of the Division Bench have ap- 
parently referred to the Full Bench only the question, 
which is involved in the decision of the first plea in 
appeal, we understand it was their intention to refer the 
whole case to the Full Bench ; and we dispose of it ac- 
cordingly. 

The second plea in appeal as affecting the status of the 
appellants is the first, which should be determined ; and in 
reference to it we hold, that the Judge is right in regard- 
ing the ^x-parte decree of the 12th Deer. 18.53, as in- 
operative, inasmuch as it has never been executed ; and 
the appellants have for a period beyond that of limitation 
accepted a status at variance, with that assigned to them 
under the decree. The second plea in special appeal there- 
fore fails. 

On the question of law raised by the first plea we are 
of opinion that Clause 1, Section 4, Eegulation XI. of 
1825, is not applicable to the land, which forms the subject 
of this suit. The Zillah Judi^e has found that the ap- 
pellants as Tiinilcekdara possess a proprietory title of a 
limited nature in certain specific lands, and that they are 
not Zemindars or sharers of the*entire Talooqua or estate, 
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in one of the Mouzahs, in whicli the land in suit is situated. 
Accepting thi^ finding as to the character of the appellants 
tenure, we observe that the appellants prefer a claim to 
the land in suit as alluvial lands outside the area of, but 
contiguous to, their holding under Clause 1, Section 4, 
Eegulation XI. of 1825 : but to support such a claim it 
must be ^hown that the lands are alluvial and have been 
gained by gradual Mcessiou. From the language used by 
the Judge it is clear, tliat the land in suit has not been so 
gained. On the contrary the land, which is considerable 
in quantity appears to have been rendered cultuiable 
in one year by the deposit of earth by the action of 
the river on the surface of a tract of sand already exist- 
ing. It was not gained by alluvion either gradually 
or suddenly, as the Judges of the Division Bench seem 
to have regarded it ; but it appears rather to have been 
land existing as waste land subject to inundation in^ 
certain years or at certain seasons ; which has been in one 
year rendered culturable by the action of the river. In 
this view of the facts the first Clause of the fourth Section 
of Eegulation XI. of 1825, does not apply : and the appel- 
lants' claim, which is based upon that clause, falls to the 
ground. 

Although the Zillah Judge misapprehended the provi- 
sions of the Clause of the Regulation referred to in holdmg, 
that they are inapplicable in any case to proprieitprs of a 
tenure, such as that of the appellants ; we are of opinion, 
that upon the facts found the decree of the Zillah Court 
was right ; we therefore confirm it and dismiss this appeal 
with costs. Interest is awarded at the rate of 6 per cent, 
on the amount of mesne profits decreed and costs from 
the date of the decree to the time of payment. 
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The Uh March, 1867. 

Present : 

The Hon'blb Sir W. MORGAN, E:^., Chisf Justice. 

A. EOSS, ^ 

W. EDWARDS, 

W. ROBERTS,, y Justices. 

F. B. PEARSON, | 

C. A. TURNER, J 

CAsfi No. 1807 OF 1866. 

Mijicellaneous Appeal from tlia order of Kama Ali Khan 
Principal Sadder Atneen of BareUly, dated the 2nd 
May 1866. 



Ultaf Ali Khan (Defendant) Appellant. 

mrm% 

Ram Lall (Plaintiff) Respondent. 



I'leadersfor Appellant.— BAhoo Ram Narain and Pundit 
Bishuoibher Nath. 

Pleaders for Respondent. — Lalla Man Rai, Moonshee 
Hanooman Perahad and Moulvie Furreed-ood-deen 
. Ahmed. 



Limitation, execution of decree, Section 
20 Act XIV. of 1859, Instalments. 

Held that, the proviaion of Section 20, Act XIV. of 1859, applies where 
there is a present rigpht to execute the decree and not to the case of an 
instalment made payable at a future date : and that in latter case 
application may be made within three yearn from the date of each instal- 
ment becoming due without beiujj oarred by limitation provided iu the said 
Section. 
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This case was first heard by the Bench of two Judges con- 
sisting of W. Roberts and G. Z>. TurnhuU, J. J"., and 
was re/erred by them to a Full Bench on the question of 
limitcUion. , 

RefeiTing Ch^der. — Oi^ tlie 23rd July 1859, a decree was 
passed after Section 206, Act VIII. of 1859, came 
into operation, whereby it was declared that the sum 
decreed should be dischargeable by annual instalments 
each of which was to be paid into Court, payable at differ- 
ent periods extending over more than three years from 
the date of the decree. There was no condition that on 
failure being made in payment of any of the instalments 
the whole balance then due should be exigible. Tho 
decree-holder now claims the last instalment payable 
on the 12th July 1865, by a petition lodged on 6th 
Feby. 1866, stating that he has been paid certain pre- 
vious instalments of Es. 18,663, out of Court. The limi- 
tation of Section 20, Act XIV. of 1859, is set up in bar of 
thQ claim'. 

In the case under reference the payments of the in- 
stalments of the decree were made out of Court, as it is 
alleged, and such payment was in opposition to the 
express condition of the decretal order, which provided, 
that the monies should be paid into t'ourt. Now the 
question is whether a petition to the Court tffter the 
lapse of three years for an instalment falling due nt or about 
the date of the petition can be entertained, the intermediate 
alleged receipts having been realized out of Court. Tbepe 
being some difference of opinion between us, we think 
it right to refer the question as to limitation to a Full 
Bench. 



Jttdgmmt Irg the dttH §wu[ft. 

The question referred in this ^case is, whether a decree 
dischargeable by instalments extending over more than three 
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years but which has not been enforced during that time can 
be put in execution for an instalmei^t accruing after that 
period within three years from the time when such instal- 
ment became due, or whether process of execution in 
respect of such an instahnent is barred by the lapse of the 
triennial term of Section 20, Act XIV. of 1859. 

We are of opinion that enforcement of the decree under 
such circumstances is not barred, and that the instalment 
which became due after three years from the date of the 
decree can be lawfully levied by the Court having jurisdic- 
tion. Theprovision that some proceeding to execute the 
decree within three years from its date is necessary 
to keep alive the decree, supposes a present right to execute 
the decree accruing at the date the judgement was pro- 
nounced. In such case that right must have been called 
into active exercise within three years from the date of the 
decree, or the power of the enforcement thereof is lost. 
But in the case of an instalment made payable at a future 
date by the terms of the decree, there is of course no pre- 
sent right to realize the instalment at the date of the decree, 
when the instalment becomes due, then the present right 
to enforce it accrues. An application to enforce pay- 
meint of such an instalment is within time if made before 
the lapse of three years from the date fixed for payment by 
the terms oi the decree. As the application in the present 
case was within that term, it was in time, and can be en- 
forced ; the omission to realize all previous instalments 
due from and after the date of the decree notwithstand- 
ing. 

We return the reference to the Bench by whom it was 
submitted for disposal of the case on the second ground. 
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The2Uh March, 1867. 

Present : 

The Hon'ble C. k. TURNER, Justice. 

R SPANKIE, Offg. Justice. 

Case No. 1418 'op 1866. 

Special Appeal from the decision of E. J, Boldero Esq,, 
Judge of FUttehpore, dated the '^\st May lt?66. 



Baboo Ram and others (Plaintiffs) Appellants. 

versus 

Gajadhur Singh and others (Defendants) Respondents. 



^leaders for Appellants. — Moulvie Hyder Hoossein, 
Moulvie Furreed-ood-deen Alimed, MoonsheeHanooman 
Pershad, Baboo Pearey Mohun Banoorjee, Baboo Bainee 
Pershad, Pundit Ajoodbia Nath and T. Conlan, 

Meaders for Respondents. — Lalla Man Rai, Moulvie 
Sumee-ool-lahKhan^MeerAli Ahmed, Pundit Bishumbher 
Nath and Lalla Jwala Pershad. 



Hindo6 Xiaw, Ancestral property, Sale 
by fother. Son's right to sue diirmg the 
fSather^s lifOi Purchaseri possession ^, De- 
creoi Form o£ 

Where ancestral property^ls sold by the father, and the son sued to 
cancel the sale, and ou^t the purchaser therefrom, the son is entitled 
to sue for cauceluient of such sale ; and the decree should not be in the term 
declaring that the property is ancestral and will pass to tbe father's heirs on 
his death, but a decree cancelling the sale so far as it obstructs him in assert- 
ing his right, and in e (feet declaring the sale to be invalid ; witiiout interfering 
with the actual possession, that may have been obtained by the purchaser. 
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tttwn 4 ^^ S^ '^mtk 



Present : 

The Hon'ble Sir W. MOKGAN, Kt., Chief Justice. 

„ A ROSS, 1 

W. EDWARDS, I 
W. ROBERTS, J> Justices. 
F. B. PEARSON, | 
C. A. TURNER, J 

This case was referred to a Full Be^icA bt/ C. J. Turner and 
J?. Spankie J. J,, and the opinion of Full Bench on the 
question referred to is th'us expressed. 

The question referred to us is, " whether when a (Hindoo) 
"father has aliened by sale ancestral property the son 
**is entitled to sue for a declarati6n of right and a can- 
•' celment of the sale ; or whether he ought to have a 
"decree only declaring that the property is ancestral 
" and that on his father's death it will pass to the heirs 
" of his father/' 

We think that the son is entitled to sue for a cancel- 
ment of the sale. The decree in such a suit should not 
be in the terms suggested, that is to say, declaring that 
tlie property is ancestral and that on tlie father's death 
it will pass to his heirs ; but a decree cancelling the sale. 

In cases of this description,, where the plaintiff has sued 
to obtain possession of the property for himself, as well 
as to , cancel the sale, the Courts have refused to decree 
possession, and where, as in the present case, the plain- 
tiff's suit is to cancel the sale and to oust the purchaser 
from possession (although the plaint does not expressly ask 
that the plaintiff should be put into possession,) we think the 
decree should be confined to the cancelment of the sale. 
A decree in these terms in effect declares, that the aliena- 
tion by sale is invalid, and cannot have force to confer a 
title by purchase. But it does not interfere with or dis- 
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turb the actual possession, which the alleged purchaser 
may have obtained. A decree in the form suggested 
postpones the son's right until after the father's death ; 
and by implication, recognizes the validity of the aliena- 
tion at least for the term of the father's life. 

According to Hindoo law the father's alienation of 
ancestral property without the consent of the son is in- 
valid; and cannot take effect even for the life of the 
father. The son may, it is laid down (and there are nob 
Avanting modern authorities to show this,) compel a parti- 
tion of the estate during the lifetime and against the 
consent of the parent. This right cannot be taken away 
or diminished by a sale made by the father alone ; and 
the purchaser although purchasing (as it is now assum- 
ed, he has done,) with perfect goc^ faith can stand in no 
higher position than the father. If he has bought in 
good faith, he is equitably entitled at the least to what- 
ever portion of the property, the father vtmy ultimately 
be able to confer on him ; and as against the father he 
is entitled to retain possession until this portion has 
been secured to him. The son is entitled to a decree set- 
ting aside the sale so far as it can in any way obstruct or 
impede him in asserting his right, and no further. The 
case itself, out of which this reference arose will be dis- 
posed of by the Division Bench. 

Judgment. 

The Judge dismissed this suit on the ground that *'* a '* 
" son cannot sue in such cases during the lifetime of his '' 
" father.'; 

We were of opinion, that the Judge had misapprehended 
the precedents of the Sudder Court, by which it has been 
established, not that a son cannot sue in the lifetime of his 
father, but that he cannot sue for possession. We therefore 
determined, that it would be necessary to remand the suit 
for a re-decision on the merits ; but inasmuch as some dif- 
ficulty was suggested as to the form of decree,' which should 
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be passed, where it was established, that afother had alienat- 
ed ancestral property without the consent of the sons, we 
submitted the question to the Full Bencb. 

The question has been answered in the accompanying 
judgment ; and we now remand the case for re-trial witb 
the following directions. Although the plaintiffs are not en- 
titled to oust the defendants, the purchasers ; they are never- 
theless entitled, if it be shown that the sale was not made 
with their concurrence or for necessary purposes, to so much 
of the relief they seek, as refers to the cancelment of the sale. 
The Lower Court must therefore first frame and try an 
issue, as to whether the sale was made for purposes sanction- 
ed by Hindoo law. If that issue is decided in the aflBrma- 
tive the suit must be dismissed ; if in the . negative the 
further issue should be framed whether the son Baboo Ram 
and the mother Seeta connived at the sale, as the Judge 
appears to suspect. If they have so connived, so far as 
their own present rights and interests or any possible in- 
terest, which might hereafter accrue to th^m are concerned, 
they are not entitled in equity to set aside the sale. The 
mother however is suing as guardian of her minor sons, and 
though she may have been guilty of connivance, she is 
entitled to maintain this suit on behalf of the minors. 

With these observations we annul the decision of the 
Lower Appellate Court and remand this case for re-deci- 
sion. 

The Lower Appellate Court will have the goodness to 
provide for the costs of this appeal. 
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The \st April, 1867. 



Pbesent : 

Thl Hon'ble W. EDWARDS, 
C. A. TURNEE, 



; } 



Justices. 



Case No. 2018 of 1866. 



Special Appeal from the decision of M. B, ThornhiU JEaq.^ 
Judge of Saharunpore, dated the 6tA September 1866, 



Assa Ram and others (Defendants) Appellants. 
versus 

Kashmeeree Dass (Plaintifi) Eespondent. 



Pleaders for Appellants. — Baboo Hurkishen Dass and 
Lalla Gokul Chund. 

Pleaders for Eespondent. — Baboo Pearey Mohun Banoorjee 
and Moulvie Umjud Ali. 



Costy Special Appeal, Section 187| Act 
Vm. of 1859. 

Held in couformity with a Full Bench Ruling of the Ute Sudder Coort that 
special appeal lies, from the order of the Lower Courts iu matters re- 
lating to costs, and that there is nothing in the law limiting or taking away 
the riaht to appeal specially from that part of a decree which relates to costs 
iu aoy case where aoy legal gr3UDd for special appeal is shewn to exist. 



deferring Order. — We refer this case to FuU Bench 
that it may be determined whether a special appeal will 
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lie on a mere question of costs. We refer to the opinion 
of the Privy Council in the case of Mussumat Koonwer 
Baee, v. Luchmun Dass, 5th Deer. 1837, and that of 
Mr. Justice Macpherson, in the case of Girdharee Lall, 
jRoy, V. Soonder JSebee.^^ 

Present : 

The Hon'ble Sir W. MORGAN, Kt., Chief Justice. 

A. ROSS, ] 

W. EDWARDS, I 

W. ROBERTS, i^ Justices. 

P. B. PEARSON, I 

C. A. TURNER, J 

We answer in the affirmative the question referred to us 
which is " whether a special appeal will lie on a mere ques- " 
" tion of costs." 

The decree of the Court of first instance in conformity 
with the provision (Section 189) of the Code of Civil Proce- 
dure, which directs that the amount of costs incurred, and 
the parties, by whom they are to be paid shiall be stated 
in the Court's decree, contains a direction, that the whole 
of the costs ' should be borne by the defendant. The 
Judge on appeal affirmed this decree. From the decrees 
of the Lower Appellate Court and from every portion of 
those decrees special appeals are allowed by law on cer- 
tain spebififed grounds ; and there is nothing in the law to 
limit or take away the right to appeal specially from that 
part of a decree which relates to costs in any case, where 
a ground of special appeal is shown to exist. 

It is objected that the 187th Section of the Code has 
conferred on the Courts so full and absolute a power to 

* Yl., W, R., p. 187. 
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dispose in their judgments of all questions of costs, that 
this Court can in no case interfere in special appeal to re- 
gulate or control the exercise of this power. And the 
words of that Section are doubtless larije declaring that '' the" 
" Court (below) shall have full power to award and. ap- " 
^* portion costs in any manner, it may deem proper/' 

But the large power thus conferred, like all judicial 
powers must not be exercised arbitrarily or according to 
the caprice of each Judicial OflScer and the Judge's award 
of costs being by law required to be embodied in the 
decree becomes open to appeal in like manner as all the 
other parts of the decree. In the present case the Judge's 
decision or that portion of it, which relates to costs may 
possibly be shown to be contrary to some law or usage 
having the force of law or to be otherwise open to special 
appeal on one of the grounds permitted by law. If so, it 
may, we think, be set right here. 

The ample terms, in which power is conferred on the Courts 
by the Code to deal with the costs of suit, enable the Courts 
to repress unnecessary litigation and expense, as well as to 
re-imburse the person, who is ultimately ascertained to have 
the right or title on his side. Heavy expenses may be in- 
curred for some or all of the purposes, which, by Section 
188 come under the denomination of costs ; and the Court 
in disposing of the whole costs of the litigation, may see 
fit to direct, that such costs or some portion of them hav- 
ing been needlessly incurred by the successful party should 
be borne by him ; or further in an extreme caise the Court 
may throw the whole oosts of a needless suit on the plain- 
tiff, notwithstanding that he may be found to have some 
right on his side. 

We think that a Judge, who in disregard of the discre- 
tionary power given by law should put forward in his 
judgment, and adhere to a fixed rule ; such as that in all cases 
the award of costs must be according to the extent, to 
which the plaintiff has succeeded or failed to establish his 
demand, would infringe the law, and that his decision 
would be open to special appeal. 
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Our conclusion that there may be special appeal on a mere 
question of costs does not go beyond this, viz,, that a pro- 
per ground of special appeal being shown, that part of the 
decree, which relates to costs, is as much open to appeal, as 
the remainder of the decree. 

The appeal in such cases must of course be strictly con- 
fined to those cases, in which a good ground of special 
appeal is shown. The Full Bench decision of 9th April 
1861,* of theSudder Court, N. W. R, lays down the 
rule which should guide us. It is there stated, that where 
the judgment awards costs upon a principle not sanctioned 
by law or usage having the force of law, a special appeal 
will lie. The case must be returned to the Division Bench 
for disposal. 

Judgment. 
Applying the test as laid down in the Full Bench 
decision, we find that the principle on which the costs 
have been awarded, is not contrary to any law or 
usage having the force of the law. We therefore dismiss 
the appeal with costs and interest at 6 per cent. 

* I., S. n. A., N. W. p., 1861. p. 235. 
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The 2nd May, 1867. 

Present : 

The Hon'bleS'ir W. MORGAN, Kt., Chief Justicz. 

A. ROSS, 1 

W.ROBERTS, j 

F. B. PEARSON, f- Justices. 

C. A. TURNER, | 

R. SPANKIE, J 

Heference from the Small Cattse Court of Dehra Doon, iti 
pursuance to the provisions of Section XXII., Act XI. 

0/1865. 

Kunbya Lall and others Plaintiffs. 

versus 

Bunsee Defendant. 



Acijustinent of account, Oral admission 
of iKilance, Limitation, Cause of action. 
Written acknowledgment or contrac^t. 
Clause 9, Section 1 and Section 4^ Act 
XIV. of 1859. 

Where the suifc was for the recovery of certaio sums advanced as loan at 
different tiiuea and the accouat entered was simply a statement of advance 
re-paymeut, and balance (which was adjusted, utiuck and verbally admitted 
by the debtor.) Held that the creditors cause of action arose on the data 
he made the loans aud that three years* limitation must be counted from 
that date unlesft the original right has been kept alive by some written 
acknowledgment or new aud distinct contract. 

Held further that the balance struck and orally admitted by debtor, does 
not amount to a written acknowledgment within the 4th Section of Act 
Xiy. of 1859| or to a new contract so as to revive the old cause of action 



Remarks by the Judge of Small Cause Cov/rt. — "The pUin-'' 
" tiffs sue the defendant for Rs. 196, balance due from him as^' 
" per entry corresponding with their cash book, dated Sawun 
"l5^ Hoodee, Sumbut, 1922 (15th July 1865.) Of the'*^ 
'' items forming the account (simply sums of money lent) '' 
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'' all but Rs. 34-4-0 date back from June 1862. This re- " 
** mainder is on accouut of cash lent in July 1865/' 

" The question I now submit for the opinion of " 
*' the High Court is, whether the suit for the larger " 
"portion of the amount claimed is barred by the law of '^ 
** limitation or not, plaintiffs' Vakeel argues that the" 
" period of limitation must be reckoned from the date'' 
" of the balance being drawn out, i. e, from July 1865, and " 
'' that therefore action will lie for the full amount. I " 
" myself hold that the ^uit for this portion of the debt " 
"is altogether barred reckoning the period of limitation " 
" from the date of the accrual of the original debt ; and " 
*' this opinion I hold upon the following grounds. The facts " 
" of the case show that the suit should fall under Clause" 
" 9, Section 1, Act XIV. of 1859. The plaintiffs' Vakeel " 
" would make it come under Section VIII. but no such " 
** account current between the parties as traders having " 
" mutual dealings, are shown as could bring the case " 
'' under that Section. The claim is simply for the reco- '^ 
'' very of certain sums of money advanced, (as loan) to " 
" defendant at different times. This being so, according " 
''to Clause 9» Section 1, the period of three years' limita- " 
*• tion must count from the time whefi the debt became due " 
'' unless there is a written engagement to pay the money " 
** lent. I hold that in this case there being no such writ- " 
'' ten engagement or admission within tiie meaning af " 
" Section IV. the period must reckon from the time " 
*' when the various debts originally became due. The en- " 
''try in the plaintiffs' Accoimt book, dated 15th July" 
" 1865, is simply a statement of the accounts drawn up as " 
" 80 much paid to defendant, so much re-paid by him and " 
" so much balance due from him. From the manner of " 
'^ entry, it may be inferred that at that time the defen- " 
" dant was present a-nd it may be also inferred apart from " 
" oral evidence that he verhaUy allowed the balance as " 
"^ against him, but there is in no sense of the terms of Sec- " 
" tion IV. any written engagement made hy him or signed " 
" by him to pay the balance. The plaintiffs' Vakeel " 

5 A 
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'* depends chiefly upon a judgment of the late Sudder '^ 
•''Court, dated 8th June 1866, given in the time of my'' 
'' predecessor upon reference in a case similar to the pre- ^^ 
" sent, and I am aware that, that judgment is opposed to *' 
" the opinion I having given above. I trust, however, that " 
• '* in again referring the question I may be acquitted of un- " 
" due presumption. 

"The importance of the question and the construction of" 
"ihe law as given in that judgment is so at variance with'* 
" my own reading of it ; that without a reference I could *' 
** not decree for the whole amount which according to that '* 
*' opinion of the Sudder Court would be due to the plaintiflfs;'* 
"and I further find th^-t I am supported in my view by a '* 
"judgment of the Calcutta High Court, dated 7th July '* 
" 1864,* in which it is distinctly held that to keep alive a" 
^' claim for money lent beyond the ordinary term of limita- '* 
" tion, there (as in Section IV., Act XIV. of 1859,) must be a'* 
'Uoritten agreement to pay, signed hy the debtor. A Tull*' 
" Bench of the late Sudder Court, N. W. P., in their judg- " 
" ment dated 22nd May 1865,t (which forms the real pre- " 
" cedent, urged by plaintiffs' Vakeel,) held that a verbal " 
*' acknowledgment of a balance, becomes the catiae of action " 
*' under the term of Clause 9, Section 1, Act XIV. of 1859," 
" on the ground that " such ^' acknowledgments are in all " 
" respects, except that they are taritten, analogous to bonds. 

"The theory upon which this judgment is grounded" 
" seems to be this, that the balance being; verbally acknow- " 
" ledged becomes altogether a new debt ; and in dependence " 
" upon this judgment, it is invariably the custom of plain- " 
*' tiffs. Now in caseof this nature to omit all mention of " 
*' the dates of the accrual of the original debts and to " 
« make their cause of action lie ftom the date of some " 
K asserted verbal acknowledgment of a certain balance, " 
« whether this view is correct or not, is the question " 
« upon which I now solicit the decision of the High " 
<* Court, pendinsf it, I have disallowed the great portion of" 

* I., W. E., p. 92-98., S. C. C. R. 

t Dec. S. D. A., N. W. P., 1865. p. 283. 
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" the plaintiffs' claim as barred by the law of limitation "' 
"under Clause 9, Section 1, Act XIV. of 1859, read with '' 
" Section IV. of the same Act/' 

B^erring Order by C. A. Turner, J. — This refer- 
ence came before Mr. Justice Edwards and me, but inas- 
much as it questioned > a Full Bench Buling of the late 
Sudder Court, we thought, it ought to be referred to and 
considered by a Full Bench of this Court. 

In our opinion the judgment of the Small Cause Court 
Jud^e is right in reference to the circumstances of the 
case before him. He finds, that the claim was simply for 
the recovery of certain sums advanced as loan to 
defendant at different times ; and that the account, as 
entered on the 15th July 1865, was simply a statement of 
80 much paid to defendant, so much re-paid, and so mach ba- 
lance due, and that the oral evidence goes to prove, that 
the defendant was present and verbally assented. 

These finding of facts show, that there were no mutual 
or cross accounts between the parties, and therefore the 
mere statement of the account and promise to pay the 
balance did not constitute a new cause of action and 
thereby save limitation. 

The Indian Limitation Act was as it appears to us in this 
respect, framed with reference to the English decisions on 
the subject. 

Under English law it has been held, that where there are 
KYmtufd dealings between A. and B., and they meet and go 
through the accounts and a balance is struck in favor of 
A.; this amounts to an agreement, that the items of B.'s claim 
shall be set off against the earlier items of A.'s claim, and 
that out of this agreement a new consideration arises for the 
payment of the balance, which takes the case out of the 
statute of limitation. But it has also been held, that 
where the items of an account are beyond limitation and 
there are not mutual or cross accounts between the parties, 
and they meet and go into the accounts and a balance is 
struck, an action will not lie on the count for an 
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account stated to recover such balance. CChitty on con- 
tracts, p. 744, 1th Edit) 

Possibly tlie words, " merchants" and " traders" in Section 
8, Act XIV. of 1859, ought not to receive the narrow 
construction, which would confine them to persons, who 
are not by profession, traders or « merchants, but might 
properly receive a larger construction as applying also 
to persons, who in the subject matter before the Court 
have dealt or traded with one another ; this point it is im- 
material for us to consider in the present case. 

It is only necessary for us now to say, that in our opi- 
nion Act XIV. of 1859, having expressly provided for the 
case of an account stated, where there have been mutual 
dealings, no new right of action arises, where there have 
been no such mutual dealings, and unless in such a case 
the creditor can show a written acknowledgment signed 
by the debtor, a new right of action is not conferred by a 
verbal acknowledgment of a balance. 



©pittuw 4 the <^ttll 




We concur in the opinion expressed by the learned Judges 
of the Division Court. The plaintiffs^ original cause of action 
arose in 1862, when he made the loans. Any right of suit, 
which he may now possess can arise only in one of two 
ways, viz., by showing that his original right has been k^t 
alive by a written acknowledgment within the 4th Section 
'of Act XIV. of 1859, or that anew cause of action has 
arisen under a new and distinct contract. 

But the transaction of July 1865, was neither an acknow- 
ledgment within the 4th Section nor a new contract. All 
that then occurred was, that a balance was struck in the defen* 
dant's presence, and was verbally admitted by him to be cor- 
rect. The express terms of the law prevent this oral admission 
from having any effect to revive the old cause of action. To 
give effect to the transaction as one, which amounted to 
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a new contract, would in truth be to defeat this provision 
of the Act. Where indeed there is no question on the law of 
limitation, such a settlement of accounts and admission of 
the balance due is important evidence and has been treated 
as creating a new cause of action. This new cause of action 
was formerly considered as superseding all right of suit in 
respect of the original items of the account ; so that if a plain- 
tiff suing for a balance of an alleged adjusted account, failed 
to prove the adjustment ; his suit was dismissed and he was 
not permitted to give effect to the several items of the ac- 
count. 

The Full Bench decisions which have been referred to were 
pronounced, whenthe course of proceeding in suit on adjusted 
accounts was as above stated. Later decision has relaxed 
this strictness. In the earlier of the two decisions, the con- 
sideration of the Court was given to the question whether 
the 9th or the I6th Clause of Limitation Law governed the 
casa So far as the decisions proceed on the viSw that an 
acknowledgment of a balance due on a mere settlement of 
accounts, such acknowledgment not being in writing, is 
of itself suffici^at either to prevent the operation of the 
law of limitation or to create a new obligation, we are 
not, on further consideration, satisfied with the correct- 
ness of the view there taken. 
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The 2nd May, 1867. 

Present : 

The Hon^ble Sir W. MOEGAN, Kt., Chief Justice. 

A. ROSS, > 

W. ROBERTS, I 

F. B. PEARSON, justices. 

C. A. TURNER, I 

R. SPANKIE, j 

Application for admission of Special Appeal beyond tinie 
presented by Moulvie Furreed-ood-deen Ahmed and 
Moonshee Sookh Ram, Headers, from the decision of 
G. B. Money ^ Esq^., Judge of Allahahad, dated the V^th 
December 1866, on behalf of 



Mr. P. Flowest (Defendant) Appellant. 

versus 

^yvA Kootub Hoossein and others (Plaintiffs) Respondents. 



Special appeal, Prescribe d peri od, exten- 
sion of; Section 373, Act vtll. of 1859. 

Held in suppression of the Baling and Resolution of the late Sudder 
Court that on due cause being shewn for delay to the Court's satisfactiou 
the prescribed period for admission of 8i)ecial appeal may be extended. 



Referring Order by A. Ross a)id F. B. Fearson, J. 
J. — This application for the admission of a special appeal is 
not admissible as being beyond time, under the Full Bench 
Ruling of the late Sudder Court, dated 18th November 
1862, Bam Bhuros, v. Moondya, and the Resolution framed 
in pursuance of that Ruling on the 20th of the same month. 
But we are informed that sundry applications for the 
admission of special appeals have lately been admitted, 
although preferred after the period of ninety days, in 
contravention to the Full Bench Ruling and Resolution of 
the late Sudder Court above-mentioned. 
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We therefore direct that this application he laid before 
a Full Bench of the High Court in order, that it may be 
determined whether the Euling and Resolution aforesaid 
should continue in force, or be superseded by a new rule. 



Phtjg of ie c#tn 




We are of opinion that the Euling and Resolution 
referred to should be superseded. The language of the 
two Sections 333 and 373 is different : and it is true 
that in the latter (which relates to the admission of special 
appeal) no express provision is found for the extension by 
the Appellate Court, on sufficient cause being shown of 
the period specified for presenting a special appeal. By 
Section 373, it is merely provided that the special appeal 
" shall be presented within the period prescribed for the 
presentation" of the Regular Appeal. 

If we read the word " period prescribed" as referring 
only to that portion of Section 333, which gives a specific 
and limited period (" within 80 days, &c.,") and as not also 
including the sentence which provides for the extension of 
the time, we introduce a diversity of rule (as to the time 
for appeal) which the Code scarcely seems to contemplate. 
We think it is consistent with the terms of the law to 
adopt the construction which will give to all appellants ; 
the same period for preferring their appeals whether Re- 
gular or Special. 

We therefore hold that in computing the period under 
Section 373, the same rule must be followed as in com4l 
puting the period under Section 333.; in other words that 
on due cause being shown to the Court's satisfaction the 
specified period may be extended. 

R B, JPearson, J. — I think that the views taken by the late 
Sudder Court and that taken by the High Courts may equally 
be maintained, as consistent with the language of the law ; 
but I have no objection to bring our practice into uniformity 
with that obtaining in Calcutta. 
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The 3rd June, 1867. 

Present : 

The Hon'ble Sir^W. MOEGAN, Kt., Chief Justice. 
W.' EGBERTS, 1 

F. B. PEARSON, ! t„«....„ 
C.A.TURNER, {^''"stices. 

R. SPANKIE, j 

Case No. 1988 of 1866. 

Special Appeal from the decision of J. Power Esq., Offg.' 
Jtidge of Cawnpore, dated the 28th Aitgtist 1866. 

Buldeen and others (Plaintiffs) Appellants. 

versVfS 

Musst. Golab Koonwer andothers (Defendants) Eespondents. 



Pleader for Appellants. — Lalla Mai Kai and Baboo Mirton 
Joy. 

Pleaders for Eespondents. — Moulvie Purreed-ood-deen and 
Moonshee Hanooman Pershad. 



Conditional sale. Suit for possessioUf 
Limitation, C!ause of action, Clause 12, 
Section l. Act XIV. of 1859. 

A conditional mortgage doed was drawn out sfcipulating for the re-payment 
of the loan by annual instalments iu 19 years and empowering the mortgagee 
to foreclose if two instalments remained unpaid on any third yearly instalment 
falling due. Held on the construction of the mortgage deed that the mortgagee 
was not thereby limited to foreclose as soon as the first default in payment 
of those instalments occurred and not afterwards but that the mortgagee was 
authorized in proceeding to foreclose if there were subsequent defaults, 
any previous default notwithstanding: iu fact there is nothing in law to 
limit the time within which a mortgagee may foreclose, if notwithstanding 
one or more default the mortgagee's right is not repudiated but i*ecognized. 
Mortgagee's right to sue for possession accrues upon such final foreclosure 
and he can sue at any time within twelve years, from that date under 
Clause 12, JSection 1, Act XIV. of 1859. 
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Tlds case was referred to a Full Bench hy C. J. Turner 
and E. SpankiCy J. J., with the following order: — 

deferring Order. -^Thi& plaintiiFs bring this suit to recover 
1 anna nine- four-fifth pie share out of a 2 anna 8 pie share 
in Mouzah Byree Alipore and mesne profits from July 1862, 
to the date of suit. The plaintiffs aver, that the defendant 
Mussumat Golab Roonwer after the death of her husband 
borrowed from Mungul Pershad, the plaintiffs' father, the 
sum of Rs. 2,659-12-0 and in consideration thereof on 
behalf of herself and her two sons, the co-defendants, she 
executed a deed of conditional sale of a 2 anna 8 pie share . 
in the Mouzah aforesaid, bearing date the 10th of June 1845, 
by which deed it was stipulated, that the loan should be 
re-paid in 19 instalments, the first of which was to be paid 
on the 5th Septr. 1846, and the subsequent instalments 
annually ; the last becoming due on the 15th Septr. 1864. 
The plaintiffs further aver that in 1847, one- third of the 
said 2 anna 8 pie share was sold and purchased by their 
father, and that in May 1861, default having been made in 
the payment of the instalments, they commenced foreclo- 
sure proceedings and on the 11th July 1862, obtained an 
order of foreclosure with respect to the two-third of the 
2 anna 8 pie share then remaining unsold. 

This suit is brought to obtain possession of the pro- 
perty, against which the order of foreclosure was passed 
and mesne profits from the date of that order. 

The defendants replied, that the deed of conditional sale 
contained a condition to the following effect, that Rs. 140 
be paid by annual instalments, and that if the instal- < 
ments for one or two years be not paid at the time of fall- 
ing due of the third kist, the mortgagee shall be entitled 
to foreclose and obtain possession as proprietor. They 
therefore contended that inasmuch as the plaintiff's had not 
petitioned for foreclosure until May 1861, and had not sued 
for possession until the 29th Jany. 1866, when the present 
suit was instituted ; the claim was barred under the Limi- 
tation Law. 

A 6 
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The defendants also stated, that they had requested an 
advance from the plaintiffs' father, and had executed the 
deed of conditional sale, but that the advance was not made ; 
and the deed became inoperative, in proof of which allega- 
tion they refer to the fact, that they subsequently sold one- 
third of the property, alleged to have been mortgaged, to 
the plaintiffs' father, and they denied the payment of Rs. 50, 
which the plaintiffs asserted to have been made to them 
in respect of the sum advanced. 

The Principal Sudder Ameen dismissed the claim as 
•barred by limitation, holding that, inasmuch as the first 
three instalments were not paid, the right to sue for fore- 
closure accrued in 1848, and that from that time to May 
1861, a period of more than twelve years elapsed, during 
which the plaintiffs made no claim. He also held that the 
payment of Es. 50 was proved to have been made fifteen 
years before. The Judge on appeal held, that under the 
terms of the deed it became incumbent on the mortgagees to 
sue (we presume he means to take proceedings for foreclo- 
sure) in 1848, and as they failed to do so until May ltt61, 
the suit was barred. 

In special appeal the plaintiffs urge that inasmuch as the 
loan was re-payable by instalments they were not bound to 
take proceedings for foreclosure or possession until twelve 
years from the date, on which the last instalment was stipu- 
lated to become due. It appears to us, that if the decisions of 
the late Sudder Court, N. W. P. are to be upheld, inasmuch 
as the sale became absolute on the non-payment of the instal- 
ment, the plaintiffs' suit is barred. In the csiseof JSurJoreSingh, 
V. Sooruj Perskad,* dated 2lst Jany. 1860, it was held, that 
as the mortgagee's cause of action arises on the mortgagor's 
making default, his suit for possession must be instituted 
within, twelve years from the date of default, or rather as the 
mortgagor is allowed the indulj?ence of the year of grace, 
within twelve years from the end of the year of grace, if 
notice of foreclosure was issued on the earliest day possi- 

* Dec. S. D. A., N. W. P., 1860. p. 39. 
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bie. This case has been followed in other decisions. But 
we consider it more than doubtful, whether the mortgagee's 
cause of action can be said to arise, until after the issue of 
the final order of foreclosure : and if tbis view be correct, the 
further question arises, within what time must foreclosure 
proceedings be taken ; must they be taken within such time, 
as will allow the mortgagees to bring their suit for posses- 
sion within twelve years or at the utmost thirteen years from 
the date, when the right to commence foreclosure proceedings 
accrued. The Calcutta Sudder Court* held that the mort- 
gagee has twelve years, within which he may bring suit from 
the expiry of the year of grace, even although notice of fore- 
closure has not been issued on the earliest possible date, and 
that the words of Section VIII. Regulation XVII. of 1806, 
are general and prescribe no limit, beyond which the mort- 
gagee shall be prevented converting his inchoate right into 
a complete right. 

The Privy Council in the case oiPrannatk Roy Choicdhry, 
V. Bookea BegmnA held, that " it cannot be laid down '* 
"as a rule universally true, that under Regulation " 
"III. of 1793, Section XIV., a niortgagee's pro-'' 
" ceeding for a foreclosure under a mortgage of the class '' 
" of Byebilwuffa simply cannot be preferred after twelve " 
*• years from the expiration of the time, which the in- ^' 
" strument fixes as the period of redemption by payment, '' 
*' and on the expiration of which the conditional sale will '' 
"become absolute." This passage seems to favor the 
view taken by the Calcutta Sudder Court and to be at 
variance with the decisions of the late Sudder Court, < 
N. W. P. above noticed. There is however one decision 
of the late Sudder Court,^ which in our opinion more cor- 
rectly defines the law. In that case the learned Judges 
Messrs. Ross and Roberts held, that limitation would not 
operate as a bar, where the possession was not withheld in 

* Dec. S. D. A., L. P., 1857. p. 1816. 
Dec. S. D. A., L. P., 1859. p. 1494. 
t 7 M. I. A., p. 323. 
X 2 Dec. S. D. A., N. W. P., 1864. p. 645. 
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breach of the contract but voluntarily waived by the 
mortgagee. 

In the case of Kali Koomar Dutt Boy, v. Jug^ut Soon- 
deree^ dated 30th Novr. 1864, it was held, that the right 
to sue for possession might not be barred ; although more 
than twelve years had elapsed from the time, when the deed 
became absolute, before proceedings were instituted for 
foreclosure. In view of the different rulings, to which 
we have above referred, we have determined to send this 
case to a Pull Bench ; that a precedent may be established 
for the future guidance of the Court. 



Jttdpi^irt 6g the (Jail §mdi. 

We are of opinion, upon the construction of the mortgage 
deed, which is the foundation of the plaintiffs' ?ight, that 
the suit is not necessarily barred by limitation. It is a suit 
to recover possession after foreclosure of the mortgage. Being 
a suit for the recovery of immoveable property or of an 
interest in immoveable property, to which no other provi- 
sion of the Limitation Act applies, it is maintainable at any 
time within " twelve years from the time the cause of action 
arose'' (Clause 12, Section 1, Act XIV. of 1859). Itiatobe 
seen at what time the cause of action arose. The deed, 
which bears date the lOth June 1845, and is in somewhat 
universal terms, is admitted to belong to the class of Byebil- 
• wuffa mortgage. It stipulates for a re-payment of the 
loan by annual instalments, the last of which fell due 
on the 15th Septr. 1864 : and there is a special provision 
empowering the mortgagees to foreclose, if at the time of 
any third yearly instalment falling due, the instalments 
of two former years are unpaid. It is argued, that the 
effect of this provision is to confer on the mortgagors a right 
to foreclose in the case expressed only ; and that as three in* 
stalments remained unpaid in 1848, their right to foreclose 

' * I., W. K., p, 239, ' 
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then accrued to them ; that the order of foreclosure obtain- 
ed in July 1862, was of no avail to enable them to maintain 
this suit, which was not instituted until Jahy. 1866, 
and therefore not imtil more than twelve years had elapsed 
from the time of the mortgagors' making default. But 
we think this view is incorrect. The deed gave to the 
plaintiflFs an inchoate and conditional right or interest 
in the land, which they might convert into a complete and 
absolute title of ownership, and the power expressly con- 
ferred of foreclosing the mortgage, when three annual instal- 
ments remained unpaid, is not inconsistent with the right, 
attached by law to this description of mortgage of fore- 
closing " on the expiraion of the stipulated period" (that is 
at the end of 19 years) " or at any time before the sum'* 
^aent is re-paid/' (Section 8, Kegulation XVII. of 1806.) 
Moreover the special stipulation does ilot express, that on 
such default as is therein mentioned the whole amount shall 
become payable ; nor is the power limited so as to autho- 
rize foreclosure proceedings, when and as soon as the first 
default in the payment of three instalments occurs and not 
afterwards. We think,. that if such default had occurred in 
May 1861, the plaintiffs were authorized in proceeding, as 
they then did, to foreclose, notwithstanding that there may 
have been previous defaults. Whatever right of suit the 
mortgagee may have had in addition to his right to foreclose, 
it is clear, that the mortgage gave him no right to posses- 
sion of the land before foreclosure. 

Assuming then, that the alleged mortgage made in 1845, 
can be shown to have been in existence in 1861, and 
to have been then duly foreclosed ; we are of opinion, that 
the cause of action, on which this suit is based, arose upon 
such final foreclosure, and that the suit is within time. 

We cannot concur in the rule, which has been laid down 
in some of the authorities cited to the effect, that as the 
mortgagee's cause of action arises on the mortgagor's making 
default, the mortgagee's suit for possession must be insti- 
tuted within twleve years from the date of default with 
allowance for the year of grace, when foreclosure proceed- 
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lags are iastituted at the earliest possible date. A default 
may be made by the mortgagors, which may give the 
mortgagee a right to sue or to enter into possession (if he 
chooses to assert such right,) but which may notwithstand- 
ing have no eflfect whatsoever in altering the nature of 
the mortgage title. So long as the mortgagor in posses- 
sion, or those who claim under him assert merely a title 
to redeem, and advance no other title inconsistent with 
it, such possession must prima facie at least be treated aa 
perfectly reconciliable with and not adverse to the title of 
the mortgagee and the continuation of the lien o^ the property 
pledged. (See Brannath Roy Chowdhry v. JRookea Begum.) 
If notwithstanding one or more defaults there is no repudia- 
tion of the mortgagee's right but on the contrary a recognition 
of it, we think, that there is nothing in the law to limit the 
time within which tfte mortgagee may foreclose. While we 
hold with reference to the decisions of the Lower Courts, 
that the suit is not barred by limitation upon the grounds 
assigned by them, it is necessary, that we should in re- 
manding the case for trial lay down a rule for their guid- 
ance under the particular circumstances of the present 
case. The alleged mortgage is of old date, and is appa- 
rently denied by the mortgagors, who say, that they never 
received the promised advance. It seems doubtful, if any 
instalment was overpaid. It appears, that after the alleged 
mortgage a portion of the property alleged to have 
been mortgaged was the subject of a sale to the plaintiffs. 
It will be for the Courts to consider the effect of the 
whole evidence, and whether it tends to show a posses- 
sion by the mortgagors for any and what number of years 
adverse to and inconsistent with the alleged mortgage 
title. It is well settled, that foreclosure proceedings under the 
Regulations give no efficiency to transactions not in them- 
selves valid. If there was really no mortgage, the mort- 
gagees having never advanced the money, or if the mortga- 
gors have repudiated the mortgagees' right and have held 
adversely to them, and without recognition of their title for 
twelve years ; they can derive no benefit whatsoever in this 
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suit from the foreclosure proceedings. The mortgagors are 
entitled to put them to the propf of a valid and existing 
mortgage title at the time of foreclosure, and that such title 
has been finally and duly foreclosed. If such a title is 
proved this suit to recover possession is brought within 
the limited time. W^ remand the case to the Court of first 
instance, which Court will dispose of the costs of this 
appeal. 



The 2\8t June, 1867. 

Present : 

The Hon'ble Sir W. MORGAN, Kt., Chief Justice. 



5> 



W. ROBERTS, ) 

P. B. PEARSON, [-Justices. 

C. A. TURNER, ) 

Case No. 540 of 1867. 

Special Appeal from the decision of O.K Lance Usq.^ 
Judge of Caumpore, dated the 8th March 1867. 



Musst. Jehan Bebee (Plaintiff) Appellant. 
versus 

Saivuk Ram and others (Defendants) Respondents. 



Headers for Appellant, — Moulvie Sumee-ooMah Khan 
and Mahomed Mehndee Hussun. 

Pleaders for Respondents.— Moonshee Hanooman Pershad 
and Pundit Ajoodhia Nath. 
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Cause of action. Relinqui shme nt or omi»- 
sion b^ Section 7 Act. Vm. of 1859. 

A widow of a deceased Mahomedan alienated her hubband's property by 
two deeds to difftsreut persona at different times. Suit was broufcht by 
the heirs of the deceased, first to set aside, the second alienation and then 
a second suit to cancel the first alienation. Held that Section 7, Act VIII. 
of 1859, does not bar the second suit The heir's cause of action against dif- 
ferent alienees, who have acquired possession under alienations made at 
different times and under different circumstances was not one and the same, 
the question of right of succession to the deceased and widow's competency 
to alienate arising equally in both the cases notwithstanding. It wsa not 
obligatory on the heirs to make all the alienees parties to the first suit 
upon pain of forfeiting all future right of suit against them by reason of 
such omission. 



TAis case was referred to a Full Bench by the Chief Justice 
and Mr. Justice Roberts with the following order: — 

Befernng Order. — The Judge's deciBion, which is now 
before us ia special appeal is to the effect, that this suit 
cannot be maintained being barred by the 7 th Section of 
Act VIII. of 1859. And according to that Section, if the 
plaintiffs haying instituted a former suit did not include in 
such suit the whole of the claim arising out of the cause of 
actiou asserted in that suit, they cannot now sue for the 
portion of the claim then omitted or relinquished. 

But the cause of action and claim in the present suit 
appears to be distinct from that asserted in the former 
suit, although the title by inheritance, under which the 
plaintiffs claim is common to both. 

The former suit was brought on the plaintiffs' behalf 
during their minority by their father as guardian. The ob- 
ject of that suit was to set aside the sale of an orchard 
made in October 1852, by Hoosseinee Begum. It wa§ alleged, 
that the orchard had belonged to Allah Bux, the husband of 
Hoosseinee and had been unlawfully alienated by the latter 
after her husband's death. 

The object of the present suit is to set aside the sale of 
certain property in Seedha Maow made in May 1851, by 
Hoosseinee. This property alsOj it is alleged, belonged to 
Allah Bux the husband of Hoosseinee. 
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Both suits therefore have for their object to set aside 
sales made by B[oo3sein,ee of her husband's property. The 
plaintiffs in each case claim by, inheritance from Allah 
Bux, and assert* that the sales were unlawful ; but al- 
though their title is one and the same ; their cause of action 
and claim arising therefrom in the one case, mz., in res- 
pect of the sale of the orchard in 1852, is wholly distinct 
from their cause of action and claim in the other case. 
Separate properties were sold at distinct times to different 
vendees ; that Hoosseinee may have put forward the same 
pretended title to sale in both cases, does not render the 
causes of action the less distinct. 

We cannot ccfncur in the Judge^s view that ** the two 
causes of action were the same'' ; and should therefore have 
been included in one suit. The Judge cites a decision by a 
Full Bench of the Sudder Court, K W. P., (Fyz Ali Khans 
case, 20th March 1866). The rule, which is there laid down 
apparently supports the Judge's conclusion ; although the 
circumstances of that case are somewhat different. 

The plaintiff there claiming, as heir had previously sued 
to set aside several alienations unlawfully made by the 
widow and mother of his ancestor. In the sijit then be- 
fore the Court the subject of the suit was certain portions 
of property, which had been included in the previous suit, 
but this suit was against different defendants, and its ob- 
ject was to set aside certain mortgages, which these defend- 
ants claimed to hold from the widow. The majority of 
the Court held that " the plaintiff not having sued to avoid " 
'Hhe mortgage deeds in his first suit must be regarded as " 
" having acknowledged" the deeds ; and that the suit was 
barred by Section 7. of Act VIII. of 1859. 

The rule prohibiting the division of one cause of action 
with the object of bringing several suits, where a single 
suit would suffice, appears to be distinct from the rule of 
procedure, which requires the presence as parties to the 
suit of all persons interested in the subject matter of the 
suit and who may be likely to be affected by the result. 
According to the old Regulation (see Kegulation III. 



7 a 
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1793, Section 13) theZillah Courfca were required ia giving 
judgmeat ia certain suits {viz.y suits concerning the succes- 
sion or right of inheritance to lands, &c., to which by 
Hindoo or Mahomedan law there might h% several claim- 
ants) to frame their decrees, so as to provide for the divi- 
sion of the property among all the persons en^titled to 
share therein. But no corresponding rules of procedure 
were provided. The result of omitting to frame the suit 
in such a manner, that all persons interested are duly re- 
presented must be that the plaintiff, even if successful, 
runs the risk of obtaining a decree, which will be ineffec- 
tual to bind the interests claimed by absent persons. But 
the omission from a suit of necessary and proper parties 
should not operate as an admission of the rights claimed 
by such persons, or as a bar to the maintenance of any 
subsequent suit against them. Assuming, th^t the mort- 
gagees in the case cited, and the vendees defendants in the 
present case might have been made defendants in the res- 
pective suits first instituted, there is no provision of law 
rendering the omission of th^ present cause of action feom 
the former &uits a bar to all future suit. The pro- 
vision of Section 7, appears designed for the case of a cause 
of action and claim arising between the same parties. If 
in such a case the plaintiff, in order to bring his suit with- 
in (say) the pecuniary limit of the jurisdiction of a par- 
ticular Court, relinquishes a portion of his claim or debt, he is 
permitted to do so ; but upon this condition, that, what he 
gives up or omits, he shall not again 3ue for. We desire, 
that this question may be considered by a Full Bench, 
should the Court see fit to reconsider it. 



We are of opinion that this suit is not affected by the 
legislative bar contained in the latter part of Section 7, 
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.of xict Vril. of 1859 ; and that none of the provisions of 
that Section are infringed by the maintenance of the pre- 
sent snit. 

The precerling Sections of the Code deal with the 
juris^Uction of the Ciyil Courts. Each grade of Court 
has its own pecuniary or other limit of jurisdiction in 
respect of the several kinds of suits made cognizable (Sec- 
tion V.) ; and every snit must be instituted in the Court of 
the lowest grade competent to try it (Section VI.) One of 
the objecfe of the 7th Section is to enable a plaintiff by 
relinquishiriig a portion of his claim to institute his suit 
in a Court, which would not otherwise be competent to try 
it. He is allowed to sue for less than " the whole of the 
claim arising out of the cause of action" notwithstanding 
the provision at the commencement of the Section ; and ^ 
to sue in a Court of lower grade than that, to which the 
cognizance of the suit would otherwise belong : but he 
can maintain no subsequent suit for the relinquished por- 
tion of his claim. If without making any express relinquish • 
ra^nt he omits to include in his suit some portion of the 
debt or property, which he claims, the same result follows,. 

But the Section also has for its object to prevent a 
needless multiplicity of suits. It appears from the next 
following Sections that the framers of the Code thought it 
expedient to permit several distinct matters in difference 
between the smne pa/rties to be included in one suit. In 
any such case a plaintiff is not compelled to include the 
several matters in th^ same suit ; he is only permitted to do 
so. But where there is one cause of action, it is enjoined 
by the 7th Section, that the suit shall include the whole 
claim. It is not improbable from the language used 
(" every suiJ shall include the whole of the claim arising 
out of the cause of action,") that this Section is in some 
(Jegree based on th6 Circular Orderof the llth January 
1 839^. By that order, after reciting, that a question had arisen 
" as to the legality of dividing a claim of inheritance " 
" resting on one and the same plea into several suits on " 
'* the ground of the property sued for forming parts of '' 
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'* distiacfc estates or being situated in different jurisdic- '* 
" tions," it was directed (as being consistent with the spirit 
and meaning of the Regulations,) that " suits founded " 
'* on right of inheritance should include the entire claim '' 
" arising out of the same cause of action." 

This Circular Order refers to disputed claims of inheri- 
tance. Suits, in which a plaintiflf asserting his title as heir 
is opposed by one, who denies such title and asserts his own 
right by inheritance or other title. It is expedient, that in 
any such suit the record should be so framed that the matter 
in contest may be decided at one and the same time, and that 
future and repeated litigation may be avoided. When the 
Section under consideration provides, following almost 
literally the words of the Circular Order, that the suit shall 
include the whole of the claim arising out of the cause of 
action, we understand it to have in view cases of the na- 
ture mentioned in the Circular Order, and to be designed 
to avoid the inconveniences of permitting a plaintiff by 
splitting his cause of action to change the jurisdiction 
both original and appellate, to cause a risk of conflicting 
judgments by different Courts in regard to separate por- 
tions of the same inheritance, and to harass a defendant 
by many suits involving substantially the same enquiry — 
inconvenience?, which are noticed in the Circular Order; 
It may be, that the Section should not bo confined to such 
eases, as are mentioned in the Order, but the question be- 
fore us is, whether it should receive so wide a construction, 
as was put upon it in the Full Benclj decision, which was 
cited, au(l in the case now before us. It would seem to fol- 
low from the decisions of the Full Bench, in Rao Kurrun 
Singh's case, that an heir who sues to impeach the dealings 
of a Hindoo widow in respect of her husbad's estate must 
include in his suit every person, who claims any interest in 
the property, such as under a mortgage made by the widow ; 
and that the omission to make the tnortgagee or incum- 
brancer a party to the suit and to ask for relief against him 
is an omission to sue for a portion of the claim within the 
meaning of the latter words of the 7th Section. 
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In the present case the Court below has treated the 
cause of action in this and the former suit as the same. 

The expression *V cause of action*' taken in its 
widest sense includes every thing that is requisite 
to show the action to be maintainable. Every 
such fact and circumstance is a part of the cause of 
action. In another sense the expression " cause of action" 
may be and perhaps more strictly is confined to the one 
fact or circumstance, which gives the plaintiff a present 
right to sue — the act of alienation by a Hindoo widow of 
the estate derived from her husband or the breach of a 
contract. In whichever sense the words are interpreted 
in the Section under consideration, we are of opinion, that • 
it cannot properly be said that in the case before us the 
plaintiff's cause of action against the widow and against her 
alienees is one and the same. 

As against the widow the cause of action is b^sed on 
the fact, that she has made an alienation of the inheritance 
in excess of her interest. As regards an alienee, the cause of 
action arises from the circumstance, that the posseasion of 
a part of the inheritance is wrongfully withheld. Although 
the alienation may have been wrongful it does not follow, 
that an heir is entitled to recover possession from the 
alienee. Such alienee if a purchaser or mortgagee may under 
the doctrines laid down in Hanocmian Pershad Pandey^ 
V. Babooee Munraj Koonwaree,^ successfully defend his 
possession by proving, that he acted honestly and with 
due caution, but was himself deceived — and yet the heir 
might, although he could not succeed in a suit against the 
alienee, recover damages from the widow for her wrongful 
act. For the same reason {u e., that the cause of action 
against the alienee is the wrongful withholding of posses- 
sion) the heir's cause of action as against different alienees, 
who have acquired possession under alienations made at 
different times, and under different circumstances is not 
one and the same cause of action, as is admitted by the 

: VI., M. I. A., p. 5^3. 

\ 

Digitized by VJOOQ IC 



116 

respondents' pleaders. To apply these conclusions to the 
case beforB ns — the plaintiflFs sued on the same title in the 
former and in the present suit, and the question as to 
the widow's right to alien arose equally in each case. 
But the sales were distinct, different lands having been 
sold at different times to different purchasers. The circum- 
stances of the present case are not precisely like those, 
which occurred in the case cited, nor are the reasons there 
given by the dissentient Judge entirely applicable to the 
present case. But the Court adopts as applicable to this 
case the view expressed by him, that each alienation 
constitutes a distinct cause of action, and that it was 
•not obligatory upon the plaintiffs to make each sepa- 
rate purchaser or mortgagee a party to the former suit 
upon pain of forfeiting all future right of suit against 
him by reason of such omission. We think that a plaintiff 
complies with the requirements of this Section, who includes 
in his suit all that he claims from his opponent, and that 
it is not requisite, that he should in the same suit bring 
before the Court third persons, who are no further interested 
in the principal matter in dispute, than that they may have 
acquired by mortgage or purchase some claim or right to a 
portion of the property. 

Whether such a mortgagee or purchaser may not well 
be made a defendant in the suit first brought, and what may 
be the disadvantages of not fniming the suit in such a 
mode, that by one and the same decree all rights may be 
at the same time adjudicated are distinct questions from 
the one, which has, been referred to us. 

In this view we must set aside the Judge's decision and 
remand the case to him for trial. Each party will bear 
his own costs of this appeal. 

Opinion of K Spankle, «/., (Uisse^ttient) , — It appears to 
me that the Full Bench decision referred to in the judgment 
of my learned Colleagues has been to some extent misappre- 
hended. 

Rao Kurrun Singh sued to establish his title to 27 vil- 
lages, which had formed the estate of Daleep Singh, who 
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died in 1S46, and was succeeded by his widow and mother. 
The widow died in 1856 : Eao Kurrun Singh's grand-father 
^was the heir at law ; but he was a lunatic, and Eao Kurrun 
Singh on his own account and as guardian of his lunatic 
grand-father sued to establish his title to the propierty. 

The mother was a party to the suit, being a defendant, 
slxe died during the pendency of the case. The whole 
estate had been alienated by sale and mortgage. The 
plaintiffs title was actually in dispute. It was contended, 
-that he was not sufficiently near to Daleep Singh to 
succeed to his property. 

Rao Kurrun Singh sued for the proprietory possession 
of tha 27 villages ; but only sought to avoid those aliena- 
ti^s, which were permanently made. He did not implead 
the mortgagees. He obtained proprietary possession, 
though not actual possession of the mortgaged estates. 

Subsequently he sued to recover full possession of these 
villages, and to avoid the mortgages as unlawful. The 
mortgagees in reply urged, that as he had not impleaded 
them in the original suit, he must be regarded as having 
admitted the mortgages. This in my opinion was a very 
forcible plea, and I held, when the case was argued before 
the Full Bench of the late Sudder Court that the mortgagees 
should have been impleaded in the first suit. I still hold 
the same opinion. It is not denied, that the mortgagees 
might have been impleaded in the original suit. Under the 
terms of Section VII., of Act VIII. of 1859, I maintain, 
that they ought to have been made parties to it. 

Rao Kurrun Singh's cause of action was Daleep Singh's 
widow's death, and he had to establish his title to the whole 
of the property, and all of it had been alienated by the 
widow and mother. His title, even as heir was disputed, 
alike as regards those estates, which had been permanently, 
as those which had been temporarily alienated. It seems to 
me that in suing to*establish his title to the mortgaged 
property, he should have impleaded the mortgagees and 
sought to avoid the mortgages, which stood in the way of 
his full possession of a portion bf the property, if he succeed- 
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ed in makiQSC good his title. These transactions may have 
occurred afc different timea, and it is possible, that as a re- 
versioner, Kao Kurrun Singh might have sued to avoid 
each as it took place. But when he had reserved his suit 
until the death of the widow, his cause of action arose 
then, and I hold, that the alienations by mortgage 
of a portion of the property, his title not being ad- 
mitted, became a portion of his whole claim. As he did 
not include the mortgagees in his suit, though he did sue 
and obtain proprietary possession of the estates, he could 
not subsequently sue to avoid the mortafages as unlawful. 
He could only sue to redeem those estates from mortgage 
and this indeed was the plea of the defendant, which the 
Pull Bench of the late Sudder Court recognized. ^ 
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T/i£20(hJitIy,lS67. 

Present : 

The Hox'ble Sir W. M0E#AN, Kt., Chief Justice. 

W. EGBERTS, >. 

F.B.PEARSON, 1^ 

„ C. A. TURNER, K^s^ces. 

^, , „ R. SPANKIB, ; 

Case No. 158 of 1866. 

Review of Judgment of the decision of the late Sudder 
Court in Special Appeal, dated 9th Jmie 1866, reversing 
the decision of IT. B. Henderson Esq., Judge of Benares, 
dated the 2\st November 1865. 



Koonj Beharee Patuck (Defendant) Petitioner. 

versus 
Shiva Baluk Singh (Plaintiff) Opposite party. 



Pleaders for Petitioner, — Lalla Man Rai, 'Moonshee 
Hanooman Pershad, Baboo Pearey Mohun Banoorjee 
and Lalla Lalita Pershad. 

Pleader's for Opposite party. — Moulvie Hyder Hossein, 
Moulvie Mehndee Hussun, Moulvie Furreed-ood-deen 
Ahmed, Meer Ali Ahmed and Sbah Assud Ali. 

Ryot, ejectment of, breach of contract, 
condition (express or otherwise) Sections 6 ana 
23| Clause 5, Act X. of 1859. 

The act of digging a w&ll or planlins: trees may not necessarily imply or 
assert a proprietary right iu the land in which the well is dug or the trees 
are planted, yet by the general law of these provinces a ryofc, even haviug a 
right of occupancy "being prohibited from doing* certain acts, such as planting 
of trees or diggina^ well, without bis laud-lord's consent makes himself liabl* 
to ejectment, unless protected by local usages, from his bolding if he were 
to digp a w^Il or plaat treea without the laud-lord*s consent. Section 6. 

8 A 
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Act X. of 1859, which provides that a ryot who has held or cultivated the 
land for more than 12 years acquires a right of occupancy in it so long as he 
pays rent for the same, must be read consistently with Clause 5, Sectiou 23 
of that enactment which provides that a ryot 1:3 liable to ejectment from his 
holding for breach of contract and j||t as importing that a ryot having*right 
of occupancy so long as he pays IhWent claimable from him is at liberty to 
use and deal with the laud as he pleases. 

The useful or beuefioial uature of au act is not a justification of it, if it be a 
breach of contract. 

A condition not expressly made hetween the parties to a contract may, 
nevertheless be attached to such contract by custom. 

The general rule that a ryot is liable to ejectment if he digs a well without 
the consent of the Zemindar may be varied by particular local usage or 
express contract. 



T/iis case was referred to a FuU Bench by F, IB. Fearson 
and R. Spankie, J. who admitted the review with the 
following order : — 

Referring Order. — The plaintiflTs suit was brought 
under Clause 5, Section 23, Act X, of 1859, for the eject- 
ment of the defendant from a holding of three beegahs and 
six bisioas of land, for breach of condition of contract by 
digging 3. ctUcha well in the holding aforesaid. The 
case was disposed of by all the Courts together with another 
and simil%r case instituted by the Rajah of Benares against 
Mussumat Munia : and the grounds of the decision in 
the two cases are the same. The claim was decreed by 
the Court of first instance whose decision was upheld 
by us in special appeal, in opposition to that of the Lower 
Appellate Court. 

We have acceded to an application for a review of our 
judgment in the case, with a view to the re-consideration 
of the question, whd:her the alleged breach of contract 
is one, which renders a tenant liable to ejectment under 
the terms of Clause 5, Section 23, Act X. of 1859 ; but 
not because we think the precedent referred to by the 
applicant of the 16th July last, which follows an earlier 
decision of the 16th March last, and refers to mortgages 
by tenants of their rights in their holdings, to be strictly 
applicable to the present case. It is true that such mort- 
gages resemble the act of digging a well in not being 
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allowable according to custom without the permission of 
the land-lord ; but the transfer of a non-proprietary right 
is not an assertion or exercis^yrf proprietary right exactly 
in the same sense, in which^e construction of a well 
may be regarded as such. On the other hand the latter 
act may be viewed, (while the former could not be) as 
calculated to increase the productive powers of the land, 
and therefore subservient to the ends contemplated by the 
leas6 of land for cultivation. Nevertheless the construc- 
tion of a well withdraws a portion of land from cultiva- 
tion, and the digging of cutcha wells may in some 
respects or under some circumstances be attended with 
injury to the adjoining land. It might be supposed 
that the increase of the productive power of the land 
in consequence of irrigation from wells would ulti- 
mately confer an advantage upon the land-lord in the 
shape of an enhanced rent; and the terms of the 
second Clause of Section 17 of the Act, do not appear 
to . be necessarily inconsistent with that supposition, but 
it is urged more plausibly, that such an advantage would 
not accrue in cases governed by Sections 3 and 4 of the 
Act ; and it is strenuously contended that if tenants 
may dig wells with impunity without the land-lord's con- 
sent, the distinction between land-lord and tenant is in 
danger of being obliterated. 

Section 128 of the Directions for Settlement Officers, declar- 
ed cultivators incompetent to perform any act which is consi- 
dered to indicate proprietary right such as digging a well, 
planting a garden, or locating a laborer. But the Circular 
Order dated 26th September 1856 of the Sudder Board of 
Eevenue North Western Provinces recognized the expediency 
of permitting cultivators to sink wells, on the understand- 
ing, that the tenure of the well shall be in every re^'pect 
the same as the tenure of the holding, in which it is con- 
structed. 

The late Sudder Court have, we believe, held repeated- 
ly that the plantation of trees in land leased for the 
purposes of cultivation is an act so manifestly at variance 
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with the object and purpose of the lease as to constitute 
a breach of contract within the terms of Clause 5, Section 
23. But the digging o£a well, as we have already re- 
marked, inasmuch as itcomraces to the eflBcient cultivation 
of the land, differs from the act of platting trees. 

The question, whether tenants are competent to dig 
wells without their land-lord's consent is distinct from the 
question, whether by so doing they are liable to eject- 
ment under Clause 5, Section 23. The latter question 
would not arise in cases, in which the lease contained an 
express condition attaching the penalty of ejectment to 
such an act. It arises in cases, in which there is no lease 
or at least no written lease, or no such stipulation in the 
lease ; and when there is no other contract between the 
parties, than what is implied by their relative positions 

We refer the subject, as being one of nicety and im- 
portance, for the consideration of the next Full Bench 
and direct the papers to be circulated in the meanwhile^ 
among the Judges. The case is re-admitted on the file. 



This is a case in which the ejectment of a tenant from 
a holding of three beegahs and six bisicas of land for breach 
of condition of contract by digging a cutcha well therein, 
was decreed by a Divisional Bench of the late Sudder 
Court in special appeal on 9th June 1866, in opposition 
to the decision of the Lower Appellate Court, and in 
concurrence with that of first instance ; and in which 
an application for a review of judgment by the defendant 
respondent was granted on the 3rd September last in 
order, that it might be determined by a Full Bench of 
the High Court ; whether having regard to the circumstances 
that the act of digging a well for the purpose of irriga- 
tion as tending to increase the productive powers of the 
land, is subservient to the end contemplated by the lease 
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of the land for cultivation, such act can justly be viewed ns 
a breach of the contract between land-lord and tenant, 
and renders the latter liable to ejectment from the hold- 
ing, in cases, in which no sucll condition has been ex- 
pressly made between tlie parties. It is to be observed, 
first, that the useful or beneficial nature of an act is 
not a justification of it, if it be a breach of contract ; and, 
secondly, that a condition n(^ expressly made between 
the parties to a contract, may nevertheless he attaclied 
to such contract by custom. Section 6, Act X. of 1859, 
which declares that any ryot who has cultivated or held 
land for a period of twelve years, has a right of occu- 
pancy in the land so cultivated or held by him, so long 
as he pays the rent payable on account of the same, must 
be read consistently with Clause 5, Section 23 of the 
same enactment, which provides for the cognizance of 
suits to eject a ryot on account of a breach of the condi- 
tion of any contract by which a ryot may be liable to 
ejectment, and not as importing that a ryot having a right 
of occupancy, so long as he pays the rent claimable from 
him, is at liberty to use and deal with the land as he 
pleases. Ordinarily the lease of land by a land-lord does 
not involve a surrender on his part of all rights in the 
land except the right to rent : and we are satisfied that 
in these provinces the power of a ryot, even having a 
right of occupancy in his holding, is limited by other 
conditions than the single condition of paying the proper 
rent and that there are certain acts, such as the construc- 
tion of a well, and the planting of trees, which he is not 
competent to perform without his land-lord's consent. 
There may, of course, be local usages forming exceptions 
to the general law, but we see no reason to doubt that 
the law is such as it is represented to us to be, by the 
plea^lers who appear for the plaintiff in this case. The 
law may or may nob be opposed to good, policy. The 
act of digging a well or planting a tree does not neces- 
sarily imply or assert a proprietary right in the land, in 
which the well is dug or the tree planted. Whether it 
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be most expedient, that the tenant should be encouraged 
to improve his holding by all means, or that the benefits 
resulting from certain modes of improvement should be 
secured to th^ land-lord, or left to his option, may be a 
question. But it is one, which we are. not called upon 
to consider. The Court must recognize the law as it 
is fouad to exist, so long as it shall not be superseded by 
positive law, and must apply it in all cases not governed 
by local usages or special contract. 

So also, in respect of the penalty incurred by a tenant, 
who is guilty of a breach of contract of the kind whicli 
this case brings to our notice, the unwritten law of the 
country must be our guide. Were we free to legislate 
upon the subject, it might feeem to us equitable and ex- 
pedient to look to the amount of injury actually caused 
to the land-lord by the act complained of, and to grant 
him relief and compensation, whenever possible, other- 
wise than by ejectment of the tenant. But it ia not 
contended or proved, that any other penalty than forfei- 
ture of his holding for such a breach of contract is sanc- 
tioned by the law of these provinces. 

The decision of the 9th June 1866, in'this case now 
under review, so far as it proceeds on the principles 
above stated,' is not at variance with any former decisions 
passed by the late Sudder Court ; and it is also, we believe 
in accord with the views, which have been usually held 
and enumerated by other authorities. Th^ decision is 
accordingly atfirmed by us with costs. 



Digitized by VjOOQ IC 



125 

The 22ird July. 1867. 

Present : 

The Hon'ble Sir W. MORGAN, Kt., Chief Justice. 
K. SPANKIE, Justice. 

Case No. 303 of 1867. 

special Appeal from the decision of G. R Lance JSsq., 
Judge ofCawnporCy dated the lUh December 1866. 



Jewa Earn, (Defendant) Appellant. 

versus 
Fufcteh Singb (Plaintiff) Respondent. 



Fleader for Appellant. — Lalla Man Rai. 

Vocoders for Eespondent, — Moulvie Mahomed Hyder Hos- 
sein and Moonshee Sookh Ram. 



Case No. 327 of 1867. 



Special Appeal from the decision of G. E, Lance Esq., 
Judge of Cawnpore, dated t/ielith December 1866. 



Tej Singh and others (Defendants) Appellants. 

versus 
Ram Dass and others (Plaintiffs) Respondents. 



Pleaders for Appellants,— Bdhoo Oprocash Chunder and 
Lalla Madho Ram. 

Pleader for Respondents, — Lalla Man Rai. 
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Ryoti breach of contract, planting of trees, 
ejectment o£ 

Held tliafc a ryot having right of occupancy forfeits his holding and is h'a- 
ble to tfjectment therefrom if he plants treea on a portiou of his holding 
without the land-lord's consent. 



Referring Order : — This case and the special appeal 
No. 308 of 1867 appear to us to involve a question of 
great importance, viz,, whether a ryot having a right of 
occupancy forfeits his holding hy planting trees on a 
portion of the land witliout his land-lord*s consent. Such 
a ryot has a right to hold the land, so long as he pays 
the rent payable on account of the same. But the land 
itself being the property of the Zemindar, cannot bo 
dealt with by the ryot in such a way as to injure or 
invade any of the just rights of the owner. The ryot 
therefore holding the land for agricultural purposes has 
not power wholly to change the nature of the thing de- 
mised, and to turn it to other purposes. But whatever 
is fairly done in furtherance of the purpose, for which he 
holds the land (that is, its cultivation in the exact manner 
of the country ?) or so as in any way to detract from that pur- 
pose would 6eem to be . within the ryot's power. We 
should have been inclined, to hold that the planting of 
trees without the land-lord's consent on an inconsiderable 
portion of. the holding, and to such a limited extent as 
not to withdraw from cultivation any substantial part 
of the land, was not an act beyond the ryot's power ; or 
if strictly beyond this power, that it was not an act to 
be followed by a forfeiture of the whole holding. But 
several decisions have been cited, (some of them reported 
case, others in manuscript,) from which a different rule is 
to be collected. 

We feel bound by these decisions but we desire to 
submit the case to the Full Bench for its judgment, 
because the rule laid down appears to us to deserve further 
consideration. 
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The Hon'ble Sir W. MOEGAN, Kt., Chief Justice. 
W. ROBEETS, 1 
„ r. B. PEAESON, I j^.g,,jcE^ 
„ C. A.TUENEE, H^stice^. 

E. SPANKIE, J 



The question referred to us in these cases, viz,, whether 
a ryot having a right of occupancy forfeits his holding 
by planting trees on a portion of the land without his 
land-lord's consent, has been incidentally noticed by us 
in our judgment of 20th idem (Beharee Patuch v. Shiva 
JBaluh Singh. Case No. 158 of 1866), in which we con- 
sidered the analogous question, whether a ryot forfeits his 
holding by digging a well in it without his land-lord's con- 
sent. For the reasons set forth in the judgment above-men- 
tioned, we are of opinion, that by law of these provinces a 
ryot is not at liberty to plant trees in his holding without 
his land-lord's permission, and is liable to-be ejected for so 
doing. The general law may be subject to local exceptions, 
and may of course be superseded by special contract. 

With these remarks the two cases out of which this 
reference arose, are remitted to the Divisional Bench 
which made the reference for disposal. 

In accordance with the Full Bench decision, we affirm 
the judgment of the Lower Appellate Court and dismiss 
the appeal with costs and interest at 6 per cent. As to 
the last ground it is admitted that it appears that the 
whole rent issued from the entire holding, and that each 
separate plat or number did not bear a distinct rent. 



A 9 

Digitized by VjOOQ IC 



128 

The2dth July, 1867. 

Present : 

The Hon'blb Sir W. MORGAN, Kt., Chief Justice. 

F. B. PEAESON,) 

C. A. TURNER, J- Justices. 

R. SPANKIE, J 

Case^No. 162 of 1867. 
Special Appeal from the decision of Bai Beth Loll, Addi- 
tional Principal Sudder Ameen of Mooradadad, dated 
the 17 th November 1866. 



Chowdliree Brij Lall (Plaintiff) Appellant, 
versus 

Rajah Goor Suhai and others (Defendants) Respondents. 

JPleadersfor Appellant. — Lalla Man Rai and Lalla Sukhan 

Lall. 
Headers for Bespondents. — Moonshee Hanooman Pershad 

and Moulvie Umjud Ali. 

Pre-emption. Wajib-ooUurz, oonstruction od 

Held that where a pre-emptive claim is based on the wajih^ooUurz it is not 
to be assumed that the claimaut of pre-emption complied with the pecuHar 
conditions which under the Mabomedan Law are essential to give validity to 
such a claim, unless expressly provided by the noajib'OoUurZf and the Court 
jn coustruiug such contracts ought to consider the intention of the parties 
as expressed in those contracts and to give effect to them without alteration 
or addition* 



The question, wLich is common to the present and to 
several other appeals, which has been referred for considera- 
tion to a FuU Bench, is the following ; whether com- 
pliance with all or any of the conditions, prescribed by the 
Mahomedan Law, is indispensible to give validity to a claim 
of pre-emption, preferred under the stipulations of the 
record of right known- as the ivajib-ooUurz, prepared on the 
occasion of making or revising settlement. 
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We are asked to determine, whether in deciding cases 
which involve the interpretation of such pre-emptive stipu- 
lations, the Courts of these Provinces ought to confine 
themselves to the terms of the instrument, in which the 
stipulation is embodied; or are to import all or any 
of the peculiar provisions of the Mahomedan Law. 

To determine the question proposed to us, it may be de- 
sirable to consider, in the first place, upon what foundation 
claims to pre-emptive rights may be* based, secondly ; the 
nature of the wajib-ooUurz, and thirdly ; the circumstances 
under which pre-emptive stipulations came to be introduced 
into the instruments known as the wajib-ool-urz. 

Now there are three grounds, on which claims to pre- 
emption may be put forward : Ihey may be claimed as 
founded on law or on general usage or on special contract. 
Act XIV. of 1859, in providing limitation of the period, 
^ within which suits to enforce such rights may be brought, 
distinctly recognizes these three grounds of claim. 

As founded on law, pre-emption may be claimed in this 
country under the provisions of the Mahomedan Law, or 
the special enactments with r^ard to auction sales of 
putteedaree estates in the several cases to which that law 
or those enactments are applicable. 

As regard general usage, it was declared by the late 
Sudder Court of these Provinces* that pre-emptive rights 
do not obtain as an universal custom among Hindoos. 

To this statement we assent, with this addition that in 
some parts of India the custom has been found to prevail, 
9,ccompanied with all the conditions attaching to pre- 
emptive rights under the Mahomedan Law. 

As based on contract, we hold it beyond question that, in 
this country, persons, who are in the position of proprietors, 
may by contract attach to their property such conditions 
as may be mutually agreed upon between the contracting 
parties, provided that such conditions are not repugnant to 
law : and we further hold that in the case of co-parcenary 

' * 2 Select Reports, page 477. 
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estates, in respect of which such contracts are most fre- 
quently made, stipulations for mutual rights of pre-emption 
are not forbidden, either by positive enactments or general 
usage having the force of law. 

We further hold that except in those cases, in which a 
claim of pre-emption is put forward under the IVIahomedaii 
Law, it is not to be assumed that a claimant of pre-emption 
must necessarily prove that he has complied with the pecu- 
liar conditions, which under the Mahomedan Law are es- 
sential to give validity to such a claim. 

By the special enactments relating to auction sales of 
putteedaree estates, to which we have above referred, it is 
clear that the claimant of pre-emption is bound to comply 
with the provisions expressed in those enactments, and with 
those provisions only. 

In cases in which pre-emption is claimed as based on the 
general usage or custom of the neighbourhood, it may be 
(as was found to be the case in the instances which came be- 
fore the High Court at Calcutta), that the incidents of Maho- 
medan pre-emption attach to the exercise of the right, and 
attach to it as part of the custom ; but also it is conceivable 
that there may be Districts, in which the right of pre-emp- 
tion obtains by general usage unfettered by any or accom- 
panied by only some of the restrictions of the Mahomedan 
Law. If the existence of such a custom so unfettered were 
proved, it would be the duty of the Court to give effect to 
it, without adding to it incidents which are not proved to 
torm part of the custom. 

Again, where parties competent to contract enter into 
pre-emptive agreements, they are at liberty, if they so please, 
to make the exercise of the right depend on the performance 
of certain conditions, which may or may not be identical 
with the requirements of the Mahomedan Law. 

In construing such contracts, it will be the duty of the 
Court to consider the intention of the parties, as expressed 
in the terms of the contract ; and if those terms are clear, 
to give effect to them without alteration or addition. 
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We have next to consider the nature of the mstrumeDts, 
on which the claims to pre-emption are founded in the cases 
which have been referred to us. 

The wajib'Ool'Urz, which in •* Directions to Settlement 
Officers" is also termed the ikrarnmna/i, had its origin in 
the provisions of Eegulation VII. of 1822. 

By that Eegulation it was enacted that it should be 
the duty of Settlement Officers to unite, with their proper 
settlement *' duties, the object of ascertaining and record-'* 
" ing the fullest possible information in regard to landed'' 
*' tenures, the rights, interests, and privileges of the various" 
•' classes of the agricultural community," and it was directed 
** that for that purpose their proceedings should embrace" 
" the formation of as accurate a record as possible of all" 
*' local usages connected with landed tenures, &c." 

In order to carry out what has been conceived to be the 
spirit and intention of the above quoted provisions, the 
Board of Ke venue has, with the sanction of Government, 
from time to time issued instructions to its officers engaged 
in making and revising settlements, prescribing the manner 
in which the duties conferred on them by the Eegulation 
are to be performed. 

These instructions, which are embodied in the volume 
known as " Directions to Settlement Officers," are, so far as 
they relate to the formation of the record of right or 
wajib'Ool-urz, to be found in paras. 146, 149 and 167. 

To quote from para. 146. " The process" (of forming 
the record) " is essentially judicial ; it is judging between" 
" man and man ; but all authoritative decision should as" 
" much as possible be avoided. The great advantage of* 
" the procedure is that the Settlement Officer comes among'^ 
" the people as their friend and peace-maker rather than as" 
"their Judge." 

Having accomplished his proper settlement duties, " and 
" thereby conferred on them a new and valuable property" 
**he calls upon them whilst their minds are calm and" 
"their best feelings brought into action, to come to ari^ 
" agreemmt on aU points likely to produce disputes amongst'' 
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" them ; he then reduces the temts of the agreement to record"' 
" and gives to tlie record the stamp of judicial authority!' 

In para. 167, Clause 9, it is further directed that the sig- 
natures of " all the Imnberdars and as many as possible of' 
•' the putteedars should be attached to the paper and it" 
" should be attested by the putwaree and the kanoongoes/' 
'' and be always read out by the Settlement Officer in open" 
*' Court and in presence of ^11 subscribing parties." 

In the Saharunpore instructious, the directions above 
quoted were confirmed with the addition, that "specula-" 
•* tive provisions, not required by existing rights and usages" 
^'in the comrannities, should be excluded." 

We have referred at some length to the above directions, 
in order that it may be fully understood in what view the 
Board of Eevenue and Revenue Officers have appeared to 
regard the instrument into the nature of which we are 
now inquiring. 

It cannot, in our opinion, be questioned that it was 
regarded by them as an instrument, which was to be bind- 
ing on all the members of the community whose rights it 
purported to record, or at least binding on all who could be 
proved to have assented to its provisions. 

Whilst the Revenue Authorities have expressed themselves 
to the effect above cited, with reference to the formation of 
the wajib'Ool-urz ; the late Sudder Court of these Provinces, 
in a Circular Order, dated the 1 5th March 1845, promulgated 
to the Civil Courts subordinate to it the following direc- 
tions, 

*^The settlement records are not to be taken as the" 
"grounds of decision of suits respecting lands but rather'* 
* as the basis of information regarding the precise subject" 
** of litigation ; as a useful and valuable aid, rather than" 
*' as a rule of guidance to the Civil Courts ; let the informa-" 
** tion which these records afford be received and carefully" 
" collated with the other evidence which will always be" 
" adduced ; let that which is manifestly erroneous be" 
"rejected and that, the trath of which is clear and" 
** undeniable, be availed of. It is as useless to expect" 
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" absolute iufallibility in the records of settlement, as it is"* 
"evidence of a narrow minded prejudice to reject that" 
" which is really correct and valuable because some errors'' 
** or informalities are discernible/' 

Comparing the view of the Settlement Records, and, 
amongst them, of the wajib-ool-urz, thus promulgated by 
the Sudder Court, with that apparently lield by the Ee- 
venue Authorities, it tnust be admitted that a difference of 
opinion seems to have prevailed with respect to the autho- 
ritative nature of the instrument. 

Undoubtedly some portion of the Settlement Officer's 
duties, in preparing the record of the rights of the various 
members of the community, may fairly be termed judicial, 
that is to say, his duties in determining those questions 
of rights, in respect of which his decision is to be held 
final, until it is set aside by a regular suit ; but other mat- 
ters may be recorded by him, in recording which he can 
scarcely be held to be exercising judicial functions, nor can 
it be said that the record made of such matters is a judi- 
cial record. The view taken by the Board of Eevenue of 
the nature of the Settlement Eecord is correct, if it be 
limited to those matters, in which the Settlement OflScer 
under the regulations is invested with judicial duties, whereas 
the view expressed in the Circular Order of the late 
Sudder Court may be supported if it be held as referring 
to the other parts of the Settlement fiecord. 

But perhaps the real solution of the difference is this, 
that, whatever may have been intended by the Eegulations, 
the Revenue Department has endeavoured to mate every 
part of the Settlement record binding on the community 
whose rights it is purported to record; and it was with this 
view, that it directed the Settlement Officer to induce 
members of the community to enter into agreements on aU 
points likdy to lead to disputes, and to record such agree- 
ments, and although the record so made may not be entitled 
to be considered authoritatively binding as a Judicial 
Becords, it has undoubtedly been admitted by the Sudder 
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Court* and enforced as a contract binding on all the mem- 
bers of the community, whose rights it purports to deal with, 
and who can be shown to have signed it or acquiesced in the 
arrangement recorded. 

Agreeing with the ruling of the Sudder Court in the 
cases above cited, we are of opinion that the weight which 
the Courts ought to give to Settlement Eecords must depend 
first on the cu'cumstance, as to whether the matter recorded 
is of such a nature, that by the provisions of the Regulation 
the Settlement Officer's order and record is to be held final 
until set aside by a regular suit. If it be of such a nature, 
the record of it must be taken as authoritatively binding 
till it has been set aside by a regular suit ; if on the other 
hand the matter is not of such a nature as above referred to, 
it may nevertheless, as the record of usages admitted to 
exist, or an agreement admitted to have been voluntarily 
entered in, be binding on all persons, who have subscribed 
or acquiesced in the record, and on all persons who derive 
title from or through persons, who have so subscribed or 
acquiesced. 

In addition to the case above cited, numerous decisions 
of the Sudder Court, have been pass- 

Cdse 29 of 1852, VII. De- ^A '^ apmrdanr^p with fhp onininn 

cisions 1848, N. w. P., Case ®^ ^^ accoroance wicn tne opinion, 
93 of 1854, IX. Decisions WO have above enuuciated. 

1847, N. W. P. 

Assuming then, that the wajib-ool-urz, if not binding 
as a judicial record, may nevertheless be binding as a re- 
cord of admitted usages or of admitted agreements, we 
next pass to the considerajtion of the origin and efiect of 
the pre-emptive stipulations, which have in these Provin- 
ces been almost universally introduced into them. 

We have seen, that Settlement Officers were instructed 
to induce the co-parceners, M'hose property they were en- 
gaged in settling, to come to an agreement on all subjects 
on which disputes were likely to arise ; and probably on no 

* I. Dec. Select Eeports, p. 1. 

I. Dec. S. >D., N. W. P., 1865, p. 196. 

I. Dec. S. D.-A., N. W. P., 1866, p. 365. . 
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point were disputes more likely to arise than on questions 
relating to the transfer of tenure. As in the case of the 
undivided family, no member could alienate his share of 
the common inheritance without the consent of the other 
members, so in the village community, which often had 
its origin in an undivided family, nothing could be more 
opposed to the feelings of the community than the trans, 
fer of any interest in the estate to one, who was not a 
member of the village community. Hence at settlement 
it was not unfrequenfcly admitted as an established usage, 
or agreed, that no alienation should be made by any co- 
parcener to a stranger without the consent of the whole 
body of co-parceners. The settlement misl, published un- 
der the authority of Government in 1847, as a supplement 
to the directions of Settlement Officers, contains a form 
of such a stipulation. 

But a stipulation of this nature practically operated to 
prevent a co-parcener from obtaining the full value of his 
share, because it limits ihe market, i, e,, the number of per- 
sons, to whom he could without such permission sell. Con- 
sequently a modified provision was more generally adopt- 
ed, whereby the co-parcener was not restricted from sell- 
ing for the best price he could obtain in the open mar- 
ket ; but it was made incumbent upon him to give the op- 
portunity of purchasing at that price to the other co-par- 
ceners commencing with those, who, being co-parceners, 
were first nearest to him in family, and next co-sharers in 
the same thoke or puttee. Such a stipulation, (a form of 
which is likewise given at page 195 of the Settlement 
mislj it can easily be seen, was entirely in accordance with 
the spirit of Hindoo Law and custom ; it obtained still 
greater importance, when the default of a single share-holder 
in contributing his portion of the Eevenue rendered 
the whole of the village or puttee liable to sale. . 

It seems reasonable to conclude that it was with a view 
to compass these ends, th^ is to say, to prevent the in- 
trusion of a stranger into the estate of the family or com- 
munity and to exclude any person, whose want of thought 

A 10 
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or skill might augment the burdens of the other members 
of the co-parcenary community, rather than from any desire 
to borrow an institution from their Mahomedan neighbours, 
that the Hindoo commimities caused stipulations for pre- 
emption to be inserted in the wajib-ooUurz, In corrobora- 
tion of this view, we may point to the fact that 
few cases are to be found in the reported deci- 
sions, in which pre-emption as a local custom has 
been claimed, and fewer still where it has been proved to 
obtain among Hindoo Communities in these Provinces ; 
again, it is worthy of observation that the Mahomedan 
pre-emption is by no means identical in its incidence with 
the right, as it is ordinarily recorded in the wajih-ooUurz. 

Differing from pre-emption under the Mahomedan Law 
pre-emption under a wajib-ooUurz is most frequently stipu- 
lated to arise on occasions of temporary alienations by way 
of mortgage, as well as on occasions of absolute alienation 
sale. 

Under the ordinary ijoajib-ooUurz the parties admit that 
by agreement or otherwise they have no right to aliene 
to a stranger unless an offer has before alienation been 
made by the co-parcener desirous of aliening to the other co- 
parceners which they have refused to accept. Under the 
Mahomedan Law, the right does not accrue, imtil the sale 
has been actually made ; according to some authorities, too, 
pre-emption under the Mhaomedan Law is confined to pro- 
perty in towns, such as houses and gardens or small wall- 
ed enclosures, and to such property only ; while the wajib- 
ool'Urz deals principally with the holdings of the agricul- 
tural community. 

The conditions necessary to give validity to a claim of 
pre-emption under the Mahomman Law seem purposely de- 
signed to make the exercise of the 'right diflBcult and unfre- 
quent ; the object proposed by the parties to the wajib-ooU 
urz, if the origin be such as is above suggested, would be 
on the other hand to make the exercise of the pre-emptive 
right easy and general. 
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Nor can it be said that such a right of pre-emption as ia 
most frequently recorded is any great hardship to the ven- 
dor ; it does not preclude him from procuring the best price 
he can for his property ; it only requires that having ascer- 
tained the fair market value he shall dispose of it at a 
price equal to that value to his co-parceners ; it may entail 
some delay and prevent him from making a speedy sale, 
but it does not deprive him of an adequate consideration 
for his property. 

It is moreover worthy of notice that this same right of 
pre-emption' the Legislature of this country have by two 
separate enactments thought fit to secure to co-sharers in 
putteedaree estates on the occasion of the sale of the puttee 
for default of Revenue or of any share in q.\ij puttee in exe- 
cution of decree. That these enactments are both passed on 
the same policy which led to the insertion of the pre-emp- 
tive condition in the wajib-ool-urz, it is almost impossible 
to doubt. 

In view of the foregoing considerations, we hold that 
the pre-emptive conditions, which are found in the wa- 
jib'Ool'urz paper, are to be regarded generally as resting on 
a distinct basis from that of the Ruq^ S hoof a under the 
Mahomedan Law, and that two of the earliest decisions* to 
the late Sudder Court, in which this dictum was pronounced 
are worthy of acceptance.! In support of this ruling, we may 
also refer to the 194th paragraph of Directions for Collectors 
of Land Revenue, where the origin of the right, as created 
generally by stipulation at the time of settlement and is 
independent of the Mahometan SAoofa, is affirmed. 

We do not mean to lay it down that a pre-emptive con- 
dition in a wajih'Ool-urz may not be so expressed as to 
indicate that the Mahomedan custom, of pre-emption pre- 
vails, and in such case, it will be undoubtedly the duty of 
the Court, if called on to decide on the validity of a claim 
preferred under such a condition, to decide upon its validity, 
with reference to the special provisions of the Mahomedan 

^ •"N^OS of 1846. 11. Dec, N. W. P., p. 166. 

t No. 727 of 1850, Reports for 1861, p. 214. 
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Law, bub if no clear expression, is found that the parties 
intended that the Mahomedan right of pre-emption should 
be recorded as prevailing, and if on the contrary the words 
indicate a course differing from the requirements of the 
Mahomedan Law to be pursued by the vendor, and the 
would be purchaser, then the stipulations of the wajih-ooU 
tirz and those stipulations alone are to be regarded, and 
the Court must pass its decree with reference to the proof 
afforded, that those stipulations have or have not been per- 
formed. In our view, if the wajib-ool-urz is to be regarded 
as a contract, the same laws of interpretation are to be 
applied as to other contracts ; if, on the other hand, it is 
to be regarded as a record of usage or custom, the custom 
(if the terms of the instrument be clear) may be assumed 
to be recorded with all the incidents, which are admitted 
to attach to it, and no new incidents not mentioned in the 
record ought to be imported into it, unless it be the mani- 
fest intention of the parties that they should be so imported. 

Inasmuch as our decision is at variance with some of the 
later decisions on the subject, we think it desirable to refer 
tx) some of the reported decisions with a view to show that 
the opinion, at v^hich the Court has arrived, is neither novel 
nor devoid of authority. 

In case No. 105 of 1846,* it was unanimously held that 
the rules of the Mahomedan Law oiKuqShoofa are inappli- 
cable to the pre-emption under the settlement compact. 

In case No. 227 of 1850,t the ruling in case No* 105 
of 1846 was followed, and it was declared that the pre- 
emption claim in the settlement agreement rests on a dis- 
tinct basis from that of the Huq S hoof a. 

In case No. 29 of 1852,} the Court thus referred to 
the pre-emptive Clause in the wajib-ooUurz, The " heads" 
" of the proprietary community lay down in it by mutual" 
** agreement on behalf of themselves and their consti-" 
**tuents certain rules for future observance which are" 
♦ iiri)ec., N. wTp., p. m, 

+ VI. Dec., N. W. p., p. 214. 
:::VH. Dec.,N. W. P., p. 60. 
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" to be binding during the course of the settlement/' 

In case No. 93 of 1854,* the plaintiflf claimed pre- 
emption on an asserted usage or custom of the 
country ; the Court expressed itself to the following 
effect that, *' the Hindoo Law recognizes no such " 
** right, aud, although the provision securing tliis right has '' 
*' been very generally inserted in the wajib^ooUurz of" 
•* each village in these provinces, yet it is a special agree- " 
** Tnent in each cane and there is no proof of the existence " 
'• of stick usage independent of such special provision^ 

. In case No. 5 of I855,t the Court draw a distinc- 
tion between a pre-emptive claim preferred under the 
Mahomedan Law, and one based on a special contract 
entered into by the parties, either at the time of the 
settlement or otherwise, in respect of the question 
raised before us as to the observance of the preliminaries 
required by the Mahomedan Law. 

In case No. 19 of 18554 a similar distinction was made. 

We have been able to find two cases only among the earlier 

reported decisions in which one incident of the Mahomedan 

Law, immediate demand, has been held necessary to the 

validity of a claim of pre-emption under a wajih-ool urz. 

In case No. 70 of 1849,^ a sale was questioned on 
the ground that under Hindoo Law, no co-parceners 
could sell without the consent of all the co-parceners. 
The Moonsiff held that the consent was proved. The 
Judge reversed the MoonsiflTs decision, holding that, as 
the right of pre-emption was recognized in the tea- 
jib-ool'Urz and the " refusal to purchase'^ was not obtained 
from the defendants, the sale was invalid. 

The Court annulled the Judge's decision on the ground 
that he had tried a wrong issue, and, as an obiter dictum^ 
remarked that the defendants could not have advanced the 
plea that they were not cognizant of the sale ; they had 
forborne to prefer any claim of pre-emption ; as that lapses 

*" * IX. Dec., N. W. p., p. 147. 

+ X. Dec., N. W. P., p. 235. 
t X. Dec., N. W. P., p. 266. 
I V. Dec., N. W. P., p. 235, 
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unless made at the time of the sale becoming known to the 
party desirous of purchasing. 

In the other case No. 169 of 1854,* after pronouncing 
the claim under the toajib-ool-urz, untenable on other grounds, 
the Court, referring to MacNaughten's Principles of Maho- 
medan Law, held that it was essential to all cases of pre- 
emption, that the claim should be pxeferTedimfnediatelt/ the 
transfer becomes known to the party claiming pre-emption : 
and that there was no proof of a claim of that bond fide prompt 
character which the Mahomedan Law of pre-emption requires. 

In 1859, case No. 183 of 1857,t the majority of 
the Court (Messrs. Money and Gubbins) held that- 
the right of pre-emption, under a loajib-ool-urz, like 
the right under the Mahomedan Law, is a feeble 
right and lapses unless made at the time of the sale 
becoming known to the party desirous of purchas- 
ing ; they, therefore, decided that, although the terms of 
the stipulation were to the effect that ** the vendor shall '' 
" make the oflfer to his co-parceners and that a transfer made " 
" without information given shall be invalid," a co-parcener 
entitled to pre-emption would lose his right unless he 
asserted it immediately the same becapie known without 
any reference to the fact ^s to whether an ofier had been 
made or consent applied for. As to the nature of the tva- 
jib-ool'Urz, Messrs. Money and GubbinS expressed them- 
selves tQ the effect that " it would be a serious error to " 
" scan too closely the precise wording of the papers termed " 
** wajib-ool'Urz, and to view them as precise contracts '' 
" between man and man. They are in fact, and were " 
*' meant to be nothing more than a record of ascertained " 
"local and village usage and custom, and in interpreting" 
" them the known and acknowledged features of local and " 
"village usage must be borne in view.'' 

They further held that the established usage in the 
country had been properly laid down in the two. cases 
which are above cited. Mr. Morgan, the dissentient Judge, 

♦ II. Select Dec,, p. 113. 

t XIV. Dec, N. W. R, p.' 278. 
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referred to the decision in which the right under the 
wajib'Ool'Urz had been distinguished from that under the 
Mahomedan Law, and held that the agreement which was 
plainly expressed was clearly understood by the parties, 
who made no objection to defect in wording, but pleaded 
that they had performed the conditions. Mr. Morgan 
considered that stipulations recorded in the wajih-ool-urz 
were to be recorded as agreements by the Courts and con- 
strued accordingly. 

In case No. 191 of 1862,* the question was again raised and 
brought before a Full Bench of the late Sudder Court ; ia 
that suit the plaintiflFs who were entitled to a right of priority 
in the event of a sale or mortgage, after the lapse often years 
from the date of mortgage, instituted a. suit to set aside 
the mortgage which had been made to a stranger. Tlie 
majority of the Court held, in accordance with the precedent 
of 1859, that a prompt assertion was necessary to support 
the right to pre-emption. Mr. Edwards, who dissented, 
stated, as his reason, that such a requirement introduced 
an element of the Mahomedan pre-emption law and ap- 
plied it to a contract, T«^ith which that law had no concern. 
In reference to this precedent, we observe that the suit 
was brought after a lapse of ten years from the date of the 
transaction, which it sought to impugn, and in holding, as 
we do, that a prompt insertion of the nature required by 
the Mahomedan Law, is not necessarily essential to the 
validity of a claim under a provision in the wajib-ooUurz 
we do not wish to be understood as ruling that a person 
entitled to such a claim may not by his conduct debar 
himself from obtaining relief, although he may sue within 
the limitation period prescribed by law. 

If, being entitled to a prior oflfer, or if, his consent being 
necessary to give validity to a sale, he stands by for a 
considerable period, with full knowledge that a sale is 
being made, and, without giving any intimation that he 
dissents, allows persons to enter into contracts and occupy 

♦ I. Dec., 1868, N. W. P., p. 437. 
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under those contracts, lie may have lost his legal right to x 
relief, though a breach of contract may be shown. 

It may well be, therefore, that the decision of the ma- 
jority of the Court in 1863 was substantially correct 

In case No. 1531 of 1864,* the Court remanded the 
suit that it might be determined whether or not the de- 
fendant had complied with the requirements of Mahomedan 
Law in respect of the immediate demand and conditions 
indispensable for the successful action upon a title of pre- 
emption. 

In case No. 711 of 1865,t the Court, citing a precedent 
of the High Court Calcutta and MacNaughten's Mahome- 
dan Law, treated a claim of pre-emption under a wajib- 
ool'Urz precisely as a claim wnder the Mahomedan Law, 
ruling that the claimant should declare his intention at 
the moment he was informed of the transaction and 
should with the least practicable delay make affirmation 
by witness of such his intention either in the presence of the 
seller or of the purchaser, or on the premises. 

It cannot be denied that the two last quoted decisions have 
gone further than any former decisions in importing all the 
requirements of the Mahomedan Law, and not only the 
prompt assertion. With respect to the decision of the High 
Court of Calcutta in thecase ofFukeer Rawut v. Sheikh Imam 
jBu3s, io which allusion is made in case No. 711 of 1865, on 
referring to the report, it will be seen that the Court, in hold- 
ing that compliance with the forms of the Mahomedan Law 
was essential to the validity of a claim under the custom 
which was the basis of the suit, expressly states in its 
judgment that '* swh forms appear to have been invariably'' 
*' observed and insisted upon through the whole of the'* 
" cases from the earliest times of which we have record.'* 
Except in case No, 191 of 1854 above quoted, it has not 
been alleged in any of the cases, which have been brought 
into the Courts of these Provinces, that the stipulation in 
the wajib'Ool'UrZf which we have been considering, has 

• I. Dec., S. D. A., N. W. P., 1865, p. 183. 
t II. Dec, N. W- P., 1865, p. 121. 
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been either generally or not infrequently introduced as a 
usage or custom prevailing in the village and borrowed from 
the Mahomedan Law.; on the contrary, as will be seen 
from the cases we have cited, such a stipulation has been 
regarded as the result of a compact entered into at the 
time of settlement or otherwise. It is therefore clearly 
distinguishable from the " custoui" which formed the sub- 
ject of the decision of the High Court of Calcutta. 

That it is distinguishable is admitted by our honorable 
colleague, who allows that the two latest precedents above 
cited have erroneously declared the necessity of the per- 
formance of the whole ceremonial prescribed by Mahome- 
dan Law. 

He, as we understand, only dissents from our opinion so 
for as he holds that so much of the Mahomedan Law as 
prescribes an immediate demand is universally to be 
imported into the wajib-ooUurz condition, whatever be 
the form of words in which that condition is e^tpressed. 

If one part of the Mahomedan ceremonial is to be thus uni- 
versally imported, it would seem logical to import the whole. 
In fine, we answer the question proposed to us as fol- 
lows. The wajib'Ool'Urz is to be regarded as a contract 
or rather as an official record of admitted usages or agree- 
ments. In construing it, the Court should apply the same 
rules which would guide them in the interpretation of any 
other recqrd, the terms of which may be assumed to have 
been accepted by the persons who can be proved to 
have assented to them, or who may derive title from 
' persons who have so assented. 

If it appear from the terms of the record, that the Maho- 
medan custom was recorded as prevailing, then the pre- 
cepts of the Mahomedan Law, although not expressly 
mentioned, must be regarded in determining the rights 
of the parties. If it appear from the terms of the 
instrument that some particular local custom of pre-emp- 
tion was recorded as prevailing, then the Courts must deter- 
mine the rights of parties with reference to the pecuUar inci- 
dents which may be proved to have formed part of the custom 
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in the particular District at the time the record was made 
and which may or may not be identical with the precepts 
of the Mahomedan Law. If, on the other hand, it ap- 
pears from the terms of the record (and this we believe 
will be generally the case) that the condition of pre-emp- 
tion was introduced, not as a recorded custom, but as 
an agreement either entirely new in its origin, or based 
upon but superseding a former custom, or prescribing 
and defining the conditions of the custom, then we hold 
that it is practically a supersession of the agreement made 
by the parties to import into it conditions which were, not 
only not contemplated by the parties, but are repugnant 
to the end they had in view. 

With these observations, we return the several cases re- 
ferred to the referring Benches to be disposed of in accor- 
dance with the principles we have laid down, 

W. Boberts^ J., Cdissentient) . — I do not concur in so much 
of this judgment as sets aside the rule laid down in the 
case of Earn Pershad Lall, v. Birja Tewaree and others, 
to the effect that the prompt assertion of the right of pre- 
emption by a Hindoo co-parcener claiming under the 
wajib'Ool'Urz, upon the fact of sale coming to his 
knowledge is indispensable to a recognition of his right. 

That decision settled the law of pre-emption in regard 
to the prompt assertion of his right and readiness to pur- 
chase in the case of a Hindoo claimant of pre-emption 
under the wajib-ool-urz and has been since followed by 
numerous decisions ; so that the rules of the law in this # 
respect had become certain and notorious. 

Upon the principle of the rule of practice stare decisis 
to abide by former precedents, I would adhere to the prin- 
ciple laid down in the decision above-mentioned. 

But I also think, the decisions were right and in accord 
with the policy of the last settlement in which the right 
of pre-emption was generally introduced — Although the 
alienation of landed property by a separate co-partner does 
not appear to have been subject to any restriction of 
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pre-emption according to tbe sages of the Hindoo Law, inas- 
,, „ ^, , mueliasitislaiddowntbat ^separated'' 

Karada 43, Burner and ^, , -■ •/»*!• • ii j.r • j» 

^ gj^ " brethren, if they give or sell their ^ 

est, page . ^ shares, may do that as they please, '' 

"for they have power over their own wealth/^T-et the general 
and unquestioned acceptance of the right of pre-emption 
by Hindoos at the late settlement shews that the practice 
was consonant to their ideas and was familiar to them. 

That the practice and the policy was so knpwn to the 
Hindoos is attributable to their having observed the usage 
among their Mabomedan neighbours and applied it in 
many instances among themselves. " It is reasonable to ^' 
" conclude, says Mr. Elberling, that, when the Company ob- " 
" tained possession of the country, the Mahomedan Law, " 
" modified by local customs was the real law of the land" 
(vide Elberling 3 and 4 and the authorities cited). 

However this may be with regard to cases of inheritance; 
and of marriage and caste and religious usages and in- 
stitutions in which the Courts have, as between Hindoosi^ 
administered their law, yet the right of pre-emption as 
congenial to Hindoos has been derived from the Mahome- 
dan, so much so, as to have been recognized as the custom- 
ary law of some parts of the country. 

Baime on Mahomedan . "^ ' , • i r e n t %* • 1 1 

r^ * vwTT An essential part of that law is the 

Law. Preface page XXXII. 5 i?-xr-j.i- j 

prompt assertion of the intention to 
purchase as soon as the claimant hears of the sale. It 
will then be for the parties to rescind the contract and to 
take the price from the claimaitt if he be willing to purchase 
and has the means of paying the money to the person 
entitled to receive it, or render themselves liable to a suit 
within the limit of one year from the time at which the 
purchaser shall have taken possession under the sale. 

The privilege of- pre-emption so generally entered in the 
administration papers in the settlement under Eegulation 
IX. of 1833, being suggested by and borrowed from the 
Mahomedan Law, would carry with it the indispensable 
condition of the prompt demand, which is an essential part 
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of that law, althougli this is not expressed in the wajib- 
ool'Urz itself. 

Although the proviso of prompt demand is not expressed 
as one of the conditions necessary in the claimant of pre- 
emption in the administration paper, it has been understood 
by the highest authority in regard to the policy of those 
settlements (such at least is the inference I draw from 
paragragh 194 Directions for Collectors) to apply to such 
cases. 

Inasmuch as this prompt demand is a necessary part of 
pre-emption law practised in this country, it should be 
taken to be tacitly annexed to the compact, if not ex- 
cluded. 

So in certain cases in English Law in contracts of hirinj; 

for example, " if the contract is put " 

Addison on Contracte. « jjj. writing the customarv power of 

Page 384. Selvyns Nisi ^^ , ^ ° . . i- ji "^ "^ j i. » 

Pnus page 1113. 12th defeasance is impliedly annexed to 
^^^on. u ^}^Q express terms of the written" 

" contract, unless the custom is excluded by express words.'' 
That this preliminary and prompt demand does attach, in 
the judgment of the Highest Eeveniie Authorities, is, in 
my opinion, shown by the remarks contained in para. 194 
of Directions for Collectors. It is there stated that the 
right of pre-emption generally forms the subject of stipij- 
lation at the time of the settlement. Adverting to the 
orders in the Circular of th6 Sudder Board of Eevenue 
(No. 3, on Eecords and Eegistrations) paras, 209, 210, 
which required reference to the community and their con-, 
sent to the transfer as necessary to dakhU kharij\ and en- 
joined a refusal to recognize such transfer, if contrary to 
the wajih'Ool-tirZy the paragraph goes on to state that there 
does not exist any summary process for the assertion of the . 
right of pre-emption, except in cases of sale by public 
auction. In cases of private sale, if a co-parcener objects 
and claims a right of pre-emption, if there has been an ac- 
tual transfer, the mutation of names cannot be refused. 
" The petition to the Collector remains as a protest on " 
" his (the claimants) part against the transaction and as " 
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** proof tbat lie made every possible eo^rtion for tJie asserlion 
" of his right at the proper time. When the rigLt of pre-^ 
** emption is claimed under the provision of the MahoiiQednn' 
*' Law of Slioofa, the same course should be followed. The 
** petition would then be something of the nature of the 
" immediate claim required by the Mahometan Law.'* 

Here the prompt assertion at the proper time of the 
right of pre-emption founded on the wajih-ool-urz^ and 
the immediale claim required by Mahomedan Law by par- 
ties "bound by that law, though not by express contract, to 
allow pre-emption is placed pretty much on a party. 

The open assertion of his right to purchafie in prefer- 
ence to the vendee, who is a stranger, when the actual sale 
has become known to the claimant, is regarded as a duty 
cast upon him by both systems of law, though in the case 
of Hindoos, when the stipulation rests upon the wajib- 
ool-iirz, the niceties and refinements of that law need not 
be applied by the Courts, if the main object of that law 
has been duly carried out. The refusal of the co-partner 
to make use of his right, previous to the conveyance to a 
stranger, should be binding on him, because both parties 
have been led by his conduct to disregard the provision 
of pre-emption, and in most cases, because the wajib-ool- 
urz leaves him free to make a conveyance, if his co'parce- 
ners decline when referred to. Nor would I hold that 
the assertion must be simultaneous with the knowledge 
of the sale, though according to some Doctors " if a pre- '' 
Vide BaiUie on Mahomedan *' ODiptorreceives information of a '' 
Law, Chapter III. B. R. '*sale by letter and the mformation'* 
P"«® ^^^' " is contained in the middle of the '' 

" letter and he reads on to the end without making his " 
*' claim, the right is lost." 

The true rule should be, a» laid down by the Calcutta 
FuU Bench, to administer among Hindoos a modification 
of that law and to insist that the assertion of the right 
by suit should be preceded by an observance of the prelimi- 
nary forms prescribed in the Mahomedan Law. 
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I would then preserve the rule established by the later 
Fakeer Rawut FuU Bench nil- precedents, that it is a Condition pre- 
inga. Weddy Reporter p. p. Cedent to right to-a decree in a suit 
^*^""^*^* for pre-emption that the claimant 

made known his intention of purchasing or making the mort- 
gage with reasonable diligence on the conveyance be- 
coming known to him. 



The Uth August, 1867. 

Present : 

The Hon'ble Sir W. MOEGAN, Kt., Chief Justice. 

C. A. TUENEE, 1 Justices. 
R. SPANKIE, ) 

Case No. 181 op 1866. 

Hegular Appeal from the decision of Moulvie Assud-ool-lah 
Khan, Frimipal Sudder Ameen of Goruchpore, dated 
the drd September 1866. 



Eajah Krishen Kishore Chund (Defendant) Appellant. 

versus 
Mahomed Zukah-oU-lah and others (Plaintiffs) Eespondents. 

Headers for Appellant. — Moonshee Hanooman Pershad, 
Lalla Lalita Pershad, Pandit Ajoodhya Nath and Baboo 
Pearey Mohun Banoorjee. 

Headers for BesponderUs. — Lalla Man Eai, Moulvie 
Mahomed Hyder Hossein, Moulvie Furreed-ood-deen 
Ahmed, Pandit Bishumbher Nath, Shah Assud Ali, 
Moulvie Mehndee Hussun, Meer Ali Ahmed and Moulvie 
Abdool Suttar. 



Unregistered sale dee^ suit on. Sections 
13 and 15, Act XVI. of 1864. 

Held that a suit for possession based merely on an unregistered sale deed 
must fail, soch unregistered sale deed being inadmissible as evideuce iu any 
Civil prooeeding under Saction 13, Act XYI. of 1864. 
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Held also tbafc a nmh to enforce registration lay where one of the parties to 
the deed refused to register it. 

Claim for declaration of right to obtain registry of a sale 
deed, dated 8th September 1865, amounting to Ks. 31,501, 
for the entire villages Baria, Tal Bhugoa, Munglia, Lukh- 
nowra, Chumputpore, lauds appertaining to Chumputpore, 
and shares iu the villages Kohooa, Kolee Khal, and 
Kirpa Kewul appertaining to talooqua Mahabeerpore^ 
Pergunnah ChuUoopore in the Groruckpore District. 

Claim for possession of the absolute Zemindaree right of the 
entire villages Bariaproper,Tal Bhugna, Lukhnowra, Bhowa, 
Chumputpore, lands appertaining to Chumputpore, Manjha, 
a share of half in the village Eohooa, a share of half in the 
village Kolee Khal, a share of 5 annas 4*pie in the village 
Kir pa Kewul Pergunnah ChuUoopore, original villages with 
their dependencies, by proof of a sale eflfectcd by the first de- 
fendant which is evidenced by a sale deed, dated 8th Sep- 
tember 1865, a registered power of attorney, nine petitions 
for the mutation of names, with powers of attorney, filed 
in the CoUectorate, and by nine letters authorizing delivery 
of possession and bearing the seals and signatures of the 
first defendant, revenue assessed on the estate in' suit Es. 
2,437-8-0, and to recover mesne profits Es. 3,527-5-10, on 
account of regular and miscellaneous produce and the 
price of grain, mustard, ajwayan (a kind of anis seed) 
and peas grown by the plaintiffs, and cut and misappro- 
priated by the second defendants from 1273 Puslee to date 
of suit ; total suit laid at Es. 5,964-13-10. 

This case was referred to the Full Bench by C. A. Turner 
and R Spankie, J. J., on the 17th June 1867. 

Referring Order. — The Eajah Krishen Kishore Chund 
on the 9th January 1865, sold the village of Grurhee 
to Mahomed Zukah-ool-lah and others, executing a deed 
in their favor, and on the 10th of the month he 
mortgaged three other villages to the same persons 
for a period of six months and gave to them a deed ^ 
of mortgage. On the 1 1th of April, the Rajah made a 
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conditional sale of the estate of Chullapo're, comprising twen- 
ty-nine villages to Mahunt Jey Earn Gir for Rs. 45,000; on 
the 8th September, he transferred by absolute sale to Zukah- 
ool-lah and other, nine villages for 34,501 ; amongst ttese 
nine villages those previously mortgaged were included. He 
executed a deed of sale in favor of Zukah-ooUah and others, 
which was signed and sealed by himself and duly attested 
by witnesses ; on the same day he executed another deed in 
favor of Mahunt Jey Ram Q-ir, by which he sold out right 
four out of the twenty-nine villages previously mortgaged to 
him, and this deed was properly signed and attested. Bnt 
when these two deeds of sale were presented for registration, 
the Rajah refused to allow them to be registered, and as 
he did not acknowledge them, the Deputy Registrar declined 
to register them. * 

The Mahunt and the present, plaintiffs, Mahomed Zukali- 
ool-lah and others, brought two separate suits, under Section 
15, Act XVI. of 1864, to enforce registration. These suits 
were instituted on the 8th November 1865. It had been 
the intention of the Principal Sudder Ameen to decide 
them at an early date. Bat considerable delay, conse- 
quent on the mass of evidence to be filed by the parties, 
occurred. During the pendency of the suits, the case of 
Huzaree Mull and Joogul Kishore (plaintiffs) appellants. 
No. 969 of 1865, was determined by the late Sudder Court. 
In this case a Full Bench ruled that Section 13, Act XVL 
of 1864, was not applicable to unregistered deeds, which 
had not been registered in consequence of the refusal of 
the party executing them to cause their registration. The 
Court therefore held that such unregistered deeds might be 
received as corroborative evidence of the transaction to 
which they relate and of the alleged breach of faith in re- 
fusal to cause registry by the parties executing them. 

After this decision tlie several plaintiffs • instituted sepa- 
rate suits for possession of the villages conveyed to them 
by the sale deeds. 

With regard to the suits to enforce registration, the Prin- 
cipal Sudder Ameen, relying on the Full Bench decision 
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above referred to, held that he was not competent to di- 
rect the Deputy Begistrar to register the deeds, or to 
compel the vendor to cause registration. But in the 
other cases for possession the Lower Court accepted the Bale 
deeds as evidence, or rather as corroborative evidence, 
in favor of the plaintiflfs' case and gave to them a decree. 

For the cases immediately before us, Nos. 181 and 18 J 
of 1866, the defendants contend amongst other pleas, to 
whichit is unnecessary in this place to refer, that the suits 
for possession, having been based upon unregistered deeds 
of sale should have been dismissed, as the deeds were in- 
admissible as evidence. 

Having the Full Bench decision of the late Sudder 
Court before us, we are unwilling to admit the plea of the 
appellants ; at the same time we are of opinion that the 
decisions requires re-consideration. The suits before us 
were instituted for the purpose of obtaining possession of 
the estates which passed by the sale deeds which were put 
in evidence and were the basis of the claims. 

We regard the language of Section 13, Act XVI. of 
1864, as entirely prohibitory, and as declaring that an 
instrument of the nature described in the Section shall 
not, if unregistered, be received as evidence of any descrip- 
tion or kind on a suit. We think, too, that in the cases 
before us in which the Deputy Eegistrar declined to regis- 
ter the deeds, because the party executing them refused 
to join in the application for registration, the plaintiffs 
were quite at liberty under Section 15 of the Act to sue 
to establish their right in order to have the instruments 
registered, and they would naturally implead the parties 
who refused to allow them to be so registered, for no suit 
would lie against the Deputy Eegistrar. 

We do not desire to be understood as holding that a suit 
could not be brought for the specific performance of a con- 
tract for sale by executing and assenting to the registra- 
tion of a proper sale deed within a time to be fixed by 
the Court, with or without alternative damages. Such a 
suit might have the effect of enforcing registration on the 
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recusant party. But we say that if the suit be broughfc 
on the sale deed and to recover possession in virtue of 
such sale deed, such instrument, being unregistered, cannot 
be received as evidence of right to possession and therefore 
the suit is not maintainable. There has been* no appeal 
from the Principal Sudder Ameen's decree, dismissing the 
suits to establish right to registration. But as the sale 
deeds have been received as evidence in the suits for 
possession, and as they were the basis of the claims 
set up, we think it right to bring the whole qnestion 
before the Court as at present constituted. 



We stated, at the close of the ai^ument, our opinion on 
the main question referred to us. The suits before the 
Division Bench are described as suits " instituted for the '* 
" purpose of obtaining possession of the estates which '* 
" passed by the (unregistered) sale deeds which were put'* 
" in evidence and were the basis of the claims." We con- 
cur in the opinion that the 13th Section of Act XVI. of 
1864, prohibits the Courts from receiving in evidence in 
any Civil Proceeding such unregistered sale deeds. Con- 
sequently a suit for possession brought merely on the basis 
of such a deed and of the title alleged to be thereby con- 
veyed must necessarily fail for want of proof of any right 
or title to obtain possession. 

We are also of opinion that suits to enforce registration 
are not under Act XVI. of 1864, solely maintaiilable in 
cases of refusal by Registrars to register an instrument 
(Section 15). Such suits lay, we think, where one of the 
parties to the deed refused to register it. 

In the case which was referred to a Full Bench in Ja- 
nuary 1866, the plaintiff sued to enforce registration of a 
sale deed and to obtain possession of the house which was 

* Appeals were afterwards presented and decreed in favor of the appellants. 
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the subject of the contract of sale. The Court held that 
" in a suit for declaration of title to and possession of pro-" 
" perty under an alleged contract of sale an unregistered" 
''deed" was admissible in evidence, notwithstanding the 
provision of the 1 3th Section, where its non-registration was 
due to refusal by the party executing it to register. The 
Court eonsidered that such a case was not contemplated 
by the Act, and that no provision had been made for 
enforcing registration in the event of such refusal. The 
prohibitive provisions of the 13th Section were therefore 
regarded as inapplicable. It appears to us that the Act 
contained nothing to limit or affect the right conferred by 
law on a purchaser to enforce specific performance of the 
contract of sale, and that the Code of Civil Procedure in 
the Sections relating to decrees and the execution of de- 
crees has made sufficient provision for compelling a com- 
plete performance of the contract whether hj execution of 
a conveyance or by its registration or otherwise. So far 
as the judgment proceeds upon the supposed want of any 
remedy to enforce registration in the case supposed, we 
dissent from it. 

We have already st^ated that we construe the 13th Sec- 
tion to prohibit absolutely the reception in evidence of the 
unregistered deed in a suit to recover possession on the 
basis of the deed or of the title conferred by it. 

Opinion of F. B. Pearson^ J,, dated the 22nd July 1867. 
— These cases are distinguishable from the case which 
came before the Full Bench of the late Sudder Court 
on the 12th January 1866, inasmuch as in that case 
the plaintiffs had not a right of suit under Section 1 5, 
Act XVI. of 1864, whereas the plaintiffs in these cases 
had such a right, and should therefore have sued for 
the registration of the deeds on which their claims were 
based before suing for the recognition of their title under 
those d^eds to the property claimed. 

Another distinction is that in these cases the claim does 
not include, as it did in the former case, the registration of 
the deed under which the property was claimed. 
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How far the remedy available to a party, not possessing 
a right of suit under Section 15, Act XVI. of 1864, 
in the shape of a suit to compel registration in one of the 
modes provided in Section 200 of the Civil Procedure 
Code for the execution of a decree for the specific perform- 
ance of any contract or for the performance of any other 
particular act, was a sufficient remedy under all circum- 
stances in reference to the provisions of Section 18, 
Act XVI. of 1864 aforesaid, is a question which I need 
not now discuss. The defects of that enactment have 
been removed by the more recent enactment of 1866 ; and 
reading the former by the light thrown upon it by the 
latter, I admit that the argument contained in my note 
to the Full Bench decision of 12th January 1866 is no 
longer maintainable; and that the ruling in that decision 
that the prohibitive provisions of Section 13, Act XVI. 
of 1864, were not applicable to deeds which have remained 
unregistered in consequence of the refusal of the party- 
executing such deed to cause it to be registered, is open to 
correction. 

f concur in thinking that the referred suits should be 
dismissed. 

Opinion of W. Roberts, J., dated the, 26th Jtdt/ 1867 . 
— I agree in this decision as expressed in the terms of the 
commencement of the judgment. 

But, I think that, as the Eegistration Law then stood, 
the decision of the Full Bench was right, though its ruling 
as to the receivability of the written instrument of sale 
may be open to question, notwithstanding the qualified 
language used on that occasion. 

That Sections 192 and 202 of Civil Procedure Code do 
contain provisions for specific performance to the extent 
of making the vendor execute a conveyance, I admit, and 
further that the Sections contemplate the full enforcement 
of contract by giving possession to the purchaser of the 
property sold to him. But how far the Courts can under 
the Code compel registration, where no condition to that 
effect is stipulated, is, under the old law, a difterent question. 
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Bat it- is not necessary for me to consider it here. The de- 
cision adverted to held that the provisions of Act XVI. of 
1864 afforded, no means in the purchaser to compel regis- 
tration. 

The view, the Court took was, that a suit would not lie 
under the Act to enforce registration where the party exe- 
cuting the deed, the vendor in that case, refused to take 
the necessary steps to register. It was one of the reasons 
for introducing the new law that Act XVI. of 1864,* 
contained no " provisions enabling the person who had an " 
•' interest in the registration to enforce its completion." 
Another reason was " that doubts had been raised as to the 
" meaning of the Section providing a procedure in case of a *' 
*' refusal by a Registrar to register an instrument of which " 
"the registration was compulsory." 

Under the above defective state of the Act the decision 
of Full Bench gave effectual relief in a manner consonant 
with law and in convenient shape. In regard to the recep- 
tion of the instrument as corroborative evidence, it 
seems to me that the Court gave a reasonable construction 
to the law ; but it may be that they gave too great a lati- 
tude. They refused to consider the sale deed unregistered 
as a document constituting, ipso facto, a title to the proper- 
ty. The contract might be proved by verbal or other writ- 
ten evidence (e g. a draft of a sale deed) as the Act then stood ; 
and the Court held that the sale deed might be received as 
evidence of the resffestcB as bearing upon the point whether 
or not there had been a binding contract of sale. 
It was to be looked at to test the value of other evi- 
dence which the law did not then exclude. But look- 
ing to the more stringent terms of Section 49 of the new 
Act (No. XX. of 1866,) I think the ruling was not correct. 
I do not doubt that such documents are not now receiv- 
able, under the present Act, except where that law express- 
ly allows their admissibility. My remarks have reference 
to the view of the law taken by the late Sudder Court-, 

* Oazette of India Supplement, Dec. 16|KS^^; P- 282. 
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whilst Act XVI. of 1864 was in force. But I think, as 
expressed in this decision, that a suit for the possession of 
the property sold could not be maintained solely on the 
basis of an unregistered conveyance. 



The nth August, 1867. 

Present : 

The Hon'ble Sir W. MOEGrAIsr, Kt., Chief Justice. 
W. EGBERTS, 1 

F.B.PEAESON, ' 
;, : C. A. TURNER, ^ J^^^^^. 

R. SPANKIE, J 

Register No. 2046 op 1867. 

Miscellaneous Appeal from the order oj Syud Ahmed Khan^ 
Principal Sudder Ameen of Allygurh, dated the 27th 
April 1867- 



Mr. C. Tetley (Plaintiff, Appellant. 

versus 
Peet Singh (Defendant) Respondent. 



Pleaders from Appellant — Mr. L. Dillon and Lalla 
Sukhan Lall. 

Headers for Respondent. — Meer Koorban Ali and Pundit 
Bishumbher Nath. 



Decree, Execution of. Limitation. 

Held that the decree was barred by limifcatiou as no proceeding was taken 
to keep the decree alive witbiu three years from the date of abtachmeut be- 
ing disallowed. 

Held further that the coDseut of the decree-holder to the striking off 
the application for attachment was a relinquiahmeufe and not a prosecution of 
efforts to enforce the decree. 



We are of opinion that the decision of the Principal 
Sudder Ameen is riglR, and that the decree of the appellant 
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here was properly held to be not enforceable, by reason 
of three years from the 17th February 1864, having elapse 
before the judgment creditor took out fresh process to 
enforce the said decree. . Whilst he was engaged in support- 
ing his attachment of the property seized in execution of 
his judgment, against the objector, he was enforcing his 
decree. But when by the decision in that suit in favor 
of the objector, the attachment was disallowed, and no fur- 
ther steps were taken by him, the decree-holder in that 
case ; his action to enforce the decree ceased, on the date of 
the decision in favor of the objector. To keep alive the 
decree, he should have taken some other steps, taken out 
some other process of execution within three years after 
that date. His consent on the 23rd February 1864, that 
the appHcation for the attachment should be struck off, 
was a relinquishment and not a prosecution of efforts to 
enforce the decree. From the time when the attachment 
dropped on the 1 7th February as above noticed, no new 
measures were taken to enforce the judgment till the 18th 
February 1867, when the three years allowed under Sec- 
tion 20, Act XIV. of 1859 had expired. 

We therefore affirm the decision of the Principal Sudder 
Ameen and dismiss the appeal with costs. Interest at 6 
per cent. 
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The im Deceiiiber, 1867. 

Present : 

The Hon'ble Sir W. MORaA.N, Kx., Chief Justice. 
A. ROSS, 1 

W. ROBERTS,. ! , 
C.A. TURNER, r^""^'''- 
li. SPANKIE. j 

Applications /or admission of special appeals from the 
decisions of Kasim Ali Kfmn, Principal Sudder Ameen 
of Bareilly, dated the 8ti June 1867. 

Case No. 1821 of 1867. 



5f » 



Mahomed Slierun Khanand others (Defendants) Appellants. 

versus 
Misser Koondun Lall and others (Plaintiflfs) Eespondents. 



Pleader for Petitioners.— Koulvie Mahomed HyderHossein. 



Case No. 1822 op 1867, 



Bh6eka (Defendant) Appellant. 
versus 
Mund Kishore (Plaintiff) Eespondent. 

Pleader for Petitioner. ^lix, E. Warner. 
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Mortgagee, Appeal by, Valuation o£ 

Where the appeal by the mortgagee was not with reference to property but 
to mortgai^e liea ;— Held that the valuation for the purpose of stamp in such 
appeals should be with reference to the value of the lieu for the mortgage 
debt or incombrauce and not with reference to the value of the mortgaged 
property. 



These two appeals arise out of two suits brought by 
mortgagors to redeem or recover their property on the 
ground that the mortgage debt has in each case been 
satisfied from the profits of the land. Decrees have 
been passed in favor of the plaintiffs. The defendants* 
appeal. There is no dispute respecting proprietary right, 
or the right of possession, beyond this that in each case 
the mortgagee alleges his mortgage debt has not been 
satisfied, and that therefore his lien on the land continues. 
The mortgages are not by conditional sale. They are said 
to be simple usufructuary mortgages. The mortgagees 
appeal each merely in respect of his interest and to defend 
his possession. 

The valuation for^the purpose of the stamp in an appeal 
of this description should have reference not to the value 
of the mortgaged property but to the value of that which 
is disputed in the appeal, viz., the value of the. lien for 
the mortgage debt or incumbrance. 



A 13 
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The 16th December, 1867. 
Present : 
The Hon'ble Sir W. MOEGAN, Kt., Chief Justice. 
A. BOSS, 1 

W. ROBERTS, I T^jsTicEs 

;; „ C. A. TURNER, r'"''^''^^'- 

K. SPANKIE, J 

Case No. 1372 of 1867. 

Special Appeals from the decision of F. M. Lind^ Esq., 
Judge of Ghazeepore, dated the 8th July 1867. 



Wallun Bebee (Defendant) Appellant. 

versus 
Ajoodhya Rai (Plaintiflf) Kespondent.' 



Pleaders for Appellant-^Shah Assud All and Lalla Bun- 

waree Lall. 
Pleaders for Respondent. — Moulvie Furreed-ood-deen Ahmed 

and Pundit Bishuinbher Nafch. 



Case No. 1373 of 1967. 



Baluck Rai (Defendant) Appellant. 
versus 
Ajoodhya Rai and others (Plaintiffs) Respondents. 



Pleaders for Appellants. — Shah Assud AH and Lalla Bun- 
waree Lall. • 

Pleaders for Respondents. — Moulvie Furreed-ood-deen Abmed 
and Pundit Bishumbher Nath. 
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Appeal, Jurisdiction, Section 58, Act X. 

of 1859. 

Held that there is no appeal from a judgment or order of the Revenue 
Court against a plaiutiif by default for non-appearance, Such being the 
express provisions of Section 58, Act X. of 1859. 

These two suits were instituted by ryots to contest 
their liability to pay an enhanced rent. On the day fixed 
for the hearing the Deputy Collector struck off the first case 
under the 54th Section of Act X. of 1859, neither of the 
parties beiog present in person or by their duly authorised 
agent ; and in the 2nd case, the defendant only appearing, 
judgment was passed against the plaintiffs by default 
under the 55th Section. Applications were afterwards 
made under Section 58 to revive the suits, and were refused. 

On appeal to the Judge in each case he rescinded the 
order and directed a trial on the merits. And from his 
judgments these special appeals are preferred. . 

The ground of appeal is the same in both cases, that 
is to say, that the Deputy Collector's order was final. 
We are of opinion that this is a valid objection. 

The judgments of Collectors and their Deputies passed 
in any suit, and their orders relating to the trial of any 
suit are not by Act X. of 1859, open to revision or ap- 
peal otherwise than as expressly provided in the Act 
(Section 151.) An appeal to the Zillah Judge is given by 
Section 160 in all suits other than those therein mentioned 
(suits of small value) ; but it is expressed in Section 58 
that there shall be no appeal from a judgment against 
a plaintiff by default for non-appearance. It appears from 
these Sections that there is lio express provision in the 
Act giving the right of appeal in such cases as the present. 
We are therefore of opinion that the judgments of the 
Zillah Court are wrong and that these appeals must be al- 
lowed, tffhe power which this Court has by Section 35, 
Act XXIII. of 1861, to caHr for the records of a Subor- 
dinate Court .and to set aside any decision passed on appeal 
by such Court when it has exercised a jurisdiction not 



Digitized by VjOOQ IC 



162 

vested in it by law does not, we tliink, affect our jurisdic- 
tion to hear and dispose of such special appeals as the 
present. 

We were referred by the respondent's pleaders to Section 
119 of the Code of Civil Procedure, and to the Bengal Act 
VI. of 1862. An appeal is given by the former in all 
ajppealable cases in which the Court shall reject applica- 
tion to set aside a judgment .pronounced by default 
against a plaintiff for non-appearance ; and by the latter 
Act the provisions of Section 119 are expressly extended to 
suits in the Collector's Court in Bengal. These enactments 
do not aid the respondents, but confirm our conclusion that 
Act X. of 1859, itself does not allow of an appeal from an 
order rejecting the application. 

We have noticed that the Deputy Collector, by whom 
these two suits were first disposed of, passed different 
orders in each case. The first case was disposed of under 
Section 54, (neither party being deemed present) ; and the 
second case under Section 55, the defendant only being 
present. The applications to revive the suits under Sec- 
tion 58 were made to another Deputy Collector who does 
not, we regret to notice, appear to have informed himself 
of the distinction between the two cases, but regarded 
both as disposed of under the 55th Section. The case 
struck off under the 54th Section stood in a very different 
position from the other, because the 54th Section contem- 
plates liberty being reserved to the plaintiff to bring a 
fresh suit ; whereas the plaintiff's right under the other 
Section is not to sue afresh but to show sufficient cause for 
the revival of the former suit. 

Each party will bear his own costs of the appeals to 
this Court. The costs of the appeals in the Judge's Court 
may we think, under the circumstances justly be charged 
to the plaintiffs who appealed. 



Digitized by VjOOQ IC 



163 

The im December, 1867. 

Present : 

The Hon'ble Sir W. MOEGAN, Kt., Chief Justice. 

A. EOSS, -] 

W. EGBERTS, ' ^ 

C. A. TUENER, ^ Justices. 

E. SPANKIIS, J 

Case No. 414 of 1867. 

Miscellaneous Appeal from the order of Movlvie Mahomed 
Buksh Khan, Principal Sadder Ameen of Meerut, dated 
the 23rd July 1867. 






^ KuUyan Singh and another (Defendants) Appellants. 

versm 
Bahadur Singh and others (Plaintiffs) Eespondents. 



Fleaders for Appellants. — Lalla Man Eai, Baboo Earn 
Narain and Pnndit Ajoodhya Nath. 

Headers for Respondents. — Moonshee Hanooman Pershxul, 
Moulvie Mahomed Hyder Hossein, Moulvie Furreed- 
ood-deen Ahmed and Lalla Gokul Chund. 



Ibcecution of decree, Limitationi Section 
2O9 Act XIV. of 1859, Fr oceedinsr. 

Held that words used in Section 20, Act XIV. of 1859, do not necessarily 
require that the proper warrants for execution of decree should issue against 
thrf^lerson or property of the judgment-debtor. It is enough if the judg- 
ment-creditor has taken such steps to »et the Couit in motion a% would indi- 
cate iufficiently on his part a desire to execute the decree, and if the Court 
has proceeded in accordance witn his request it is not necessary to prosecute 
them to a termiuatiou but cau be withdrawn wheu it appears useless. 
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The decree whicli is sought to be executed was obtained 
in 1857. The applicatiou for execution wbich has led 
to the present appeal was made in January 1867, and the 
question before us is whether the Limitation Act XIV. of 
1859, bars the issue of process of execution on this decree. 

In 1858, the decree was enforced against property of the 
judgment-debtors, and the proceeds were applied in part 
satisfaction. After the passing of Act XIV. of 1859, that 
is to say in September 1861, further proceedings to enforce 
the decree were taken. Assuming the Act to have opera- 
tion on these proceedings in 1861, (which were within 
three years from the actual passing of the Act.) they may 
hnVe been w^tthin due time if otherwise sufficient. But 
inasmuch as more than one year had elapsed from the 
date of the last order passed on the previous application 
for execution, it was necessary under the Code of Civil 
Procedure to issue notice to the judgment-debtors before 
process of execution was granted (Sections 216 and 221). 
The Court on the application of the execution-creditors 
issued a notice which was duly served. The judgment- 
debtor^ failed to appear to show cause within the appointed 
time why the decree should not be executed ao'ainst them. 
On the 20th December the Vakeels of the creditors hav- 
ing informed the Court that they had no instructions to 
proceed farther, the case was struck off the file. 

Within 3 years from this time, (in July 1864;) another 
similar application was made and notice was served on two 
of the judgment-debtors and the representative of another 
who had died. This also was not further prosecuted. The 
next proceeding was the application made in January last. 

The Principal Sudder Ameen has decided that process of 
execution is not barred, there having been a sufficient proceed- 
ing taken to enforce the decree or to keep it in force within 
three years next before the application ; also that the proceed- 
ings in 1861 were sufficient. The present appeal is froni|fchis 
decision. 

It may be inferred that the decree-holders having in 
part executed their decree in 1858 have since that time at 
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intervals of less than three years plainly shown their inten- 
tion" to keep the same in force.'' On the other hand the 
judgment-debtors, having heeu called upon to show cause, 
have shown none against the further execution of the de- 
cree. Under the law as it stood when the decree was ob- 
tained in 1858, a decree-holder who could assign a'^ good 
and sufficient cause for the delay was allowed to execute a 
decree more than twelve years old ; and any endeavours to 
obtain execution or satisfaction appear to have been account- 
ed sufficient to keep a decree in force. 

But by the Limitation Act of 1859, this state of the law 
wag greatly changed, and a limitation of three years was pro- 
vided for process of execution on decrees. The Act was 
passed in May 1859. 

By the provisions of a latter Act (XI. of 1861), it was 
enacted that the Sections (19 to 23) with which we are now 
concerned should not take eflfect or have any operation be- 
fore the 1st of January 1862. 

The proceedings in September 1861, were taken while 
this temporary Act was in operation ; and by the operation 
of this Act they were not at the time when they were 
taken aflFected by Act XIV. of 1859, or any of its provisions. 
The old law governed them. It is true that this tempo- 
rary Act has since expired and that from the 1st January 
1862, the Act of 1859 has had full operation. But the 
result of this is uot to change the legal effect of the pro- 
ceedings of September 1861. They have still the same 
force as then they had and must be regarded in the same 
light. The new law is therefore inapplicable to them and it 
is needless to consider its provisions in relation to these pro- 
ceedings. Under the old law whicb governs them, tbe execu- 
tion-creditor's rights would thereby have been kept in force. 

The proceeding in July 1864, came under the new Act 
(XIV. of 1859), the provisions of which are now to be 
co<|idered. 

Tbe general policy of this Act is greatly to shorten the 
time of limitation both for suits and for process of execu- 
tion ; and also to confine within narrow limits the Acts 
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which are allowed to prolong or keep aUve the remedy. As 
to certain suits, the right to sue may be revived or kept 
alive beyond the appointed period, but it requires a written 
acknowledgment to do this (Section 4). So as to certain 
judgments, if they have been revived or there has been a 
part ^yment or a written acknowledgment the right to 
enforce them is preserved (Section 19). But the 20th Sec- 
tion of the Act, which relates to the judgments of Mofiis- 
sil Courts, contains no distinct provisions declaring first 
the period of limitation for the issue of process of execu* 
tion on a decree, and then the mode by which the decree 
maybe kept in force ; but merely a provision that process of 
execution shall not issue unless there has previously (with- 
in three years) been a proceeding to enforce or keep in 
force the decree. The Section does not directly provide a 
limitation for the execution of decrees, but it declares in 
what cases subsequent proceedings in execution shall be 
deemed to be supported by previous proceedings. 

The words of this Section require that " some "proceeding " 
*' shall have been taken to enforce^' the decree " or to keep the ^' 
^^ same in force '' Some application to the Court by the 
execution-creditor is contemplated, but the words do not 
necessarily require that the proper \^arrants ' for the 
execution of the decree should issue against the person or 
property of the debtors. In many cases neither can be- 
found, in others, although the debtor might be arrested 
and imprisoned in execution (at his creditors expense), 
there is no property to satisfy the decree. In such cases 
the decree-holder is not bound to proceed to ask the Court 
to issue process of execution. It is enough if he has taken 
such steps to set the Court in motion as are sufficient to 
indicate on his part a desire to execute the decree, and if 
the Court has proceeded in accordance with his request, 
he is not required to prosecute to a termination the proceed- 
ings which may have been taken, but may withdraw Mken 
it appears useless to prosecute them further. 

This appeal was at first ai^ued as if the question was 
whether, within the 20th Section, there had been a 
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sufficient proceeding to keep the decree in force. But tlie 
decree being an old one, that which took place in 1861, 
must, as we have said, be considered with reference fc) the 
old law, and the proceedings in 1864 with reference to Sec- 
tion 21 of the Act which relates to the execution of decrees 
in force at the time of the passing of the Act. 

The words of the two Sections (Sections 20 and 21) diflfer ; 
by the latter it is provided that " process of execution" must 
be issued within three years ; while the former speaks of 
" proceedings" to be taken to enforce or keep in force the de- 
cree. In 1864 no process in tlie sense of writ or warrant to 
seize person or property issued, but proceedings to keep the 
decree in force were taken. There is some difficulty in 
the construction of these two Sections. The Legislature in 
dealing with decrees in existence when the Act passed evi- 
dently did not intend to place such decrees on precisely the 
same footing as decrees pronounced after the passing of 
the Act. The words of Section 21 literally construed 
would leave the former under the operation of that Section 
alone which bars all process of execution after three years and 
has no provision for keeping in force the decree. This re- 
sult could scarcely have been contemplated. 

The first part of Section 21 indeed distinctly removes 
such decrees from the operation of the 20th Section. 
Then follows a provision limiting a period for the issue of 
process of execution on these decrees. They may have 
been in force many years, or few. A maximum period of* 
three years is fixed within which process of execution may be 
issued on them. As to any mode of proceeding (short of 
actual process of execution) to keep in force such decrees, 
the Section itself is silent. But, we* think, the Section must 
be read not as dealing with the subject of proceedings by 
judgment-creditors to keep alive their judgments in order 
to prevent the bar by lapse of time, but as limiting the 
rights of old judgment-creditors who had taken no action. 
All such persons were allowed to sue out process of 
execution within the time limited by the old law, or within 

A 14 
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tliree years next after the passing of the Act, whichever 
should first expire. 

TJie opening words of the Section (by which it is declar- 
ed that the preceding Section is inappUcable to decrees 
already in force) must be read with the remainder of the 
sentence, which shews that the intention here was to limit 
the time for the issue of process of execution on such 
decrees, and not to provide a mode by which such decrees 
might be kept in force or revived. They were left (like 
similar judgments of certain other Courts, Section 19) to 
the operation of the old law for three years as a maximum 
period. If no process of execution were issued under the 
21st Section within the time thus appointed, the holders of 
such decrees could not resort to the old Law of Limitation 
to show good and sufficient cause for the omission or delay, 
the only mode of keepiug decrees in force being that given 
by the new Act. 

The effect of the two Acts (XIV. of 1859 and XL of 
1861), upon the decree obtained in 1857 and the subse- 
quent proceedings in execution is in our judgment as fol- 
lows. The decree being in force at the time of the pass- 
ing of the former Act, and the proceedings in execution in 
September 1861, having been taken while the latter Act 
was in force, the old Law of Limitation must be applied, 
and the result will be that although no process of execu- 
tion was actually issued, sufficient cause for the omission to 
proceed with the execution was shewn. The proceedings 
in July 1864 are governed by the 20th Section of Act 
XIV. of 1864 It is therefore necessary for those, who 
support the present application for execution, to show not 
merely good and sufficient cause for the delay in the exe- 
cution of the decree of 1857, but that those proceedings 
were sufficient to satisfy the words of the Section. The 
execution-creditor cannot now l>y his own act or dili- 
gence keep the decree in force but some proceeding in 
Court must be taken by him. The proceedings taken in 1864 
were tliese. On the 12th July, an application for execcttion 
was made in the tabular form prescribed by Section 212 
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Under the heading "mode in which the assistance'' 
"of the Court is required'' ifc was asked that notice might 
issue. In the body of the application some reference was 
made to the former proceeding and to a small sum said to 
have been received in part satisfaction of the decree. The 
Nazir reported that notice had been served by affixing a 
copy on the judgment-debtor s dwelling . house, and also 
that one of the judgment-debtors was dead. On the 24th 
September, the execution-creditor applied agaip for the 
issue of notice, stating that certain persons named were 
the representatives of the deceased judgment-debtor. The 
Nazir reported (anotber notice having been issued) the due 
service of tliis notice on the judgment-debtors and the re- 
presentatives of the deceased. On the 30th November 1864, 
the proceedings were struck off the file, the Vakeel of 
the execution-creditor informing the Court that he had no 
further instructions to proceed. 

These proceedings were not strictly in accordance with 
tiie provisions of the Code. The application for execution 
before it was admitted by the Court should have been 
amended so as distinctly to show among other things " the "" 
" mode in which the assistance of the Court is required, " 
" whether by the delivery of property specially decreed, '' 
" the arrest and imprisonment of the person named, or '' 
" attachment of his property, or otherwise,as the case may be.'' 
The duty of the Court on receiving an application for execu- 
tion is clearly prescribed by the Code of Civil Procedure 
(Sections 212 to 215,) and the Court should make no 
ordgr for execution before it has duly considered and ad- 
mitted the application. 

The proper warrants for the execution of the decree 
under Section 221 should only issue " when all necessary " 
" preliminary measures have been taken where any such " 
** are required" and under the heading *' measures required " 
" in certain cases preliminary to the issue of the warrant " 
which precedes Section 216 and the subsequent Sections, 
the cases are provided for (1) of an interval of more than 
one year having elapsed from the date of the decree ; and 
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(2) of the application for the enforcement of the decree 
against the representative of an original party to the suit. 
In such cases the Court issues a notice to show cause to 
the persons against whom execution is sought, and after- 
wards passes an order under Section 217. This is the 
course of procedure which should have been followed in 
this case. In fact the Court admitted an irregular applica- 
tion for execution, issued a notice to show cause and pass- 
ed no further order except that by which the proceedings 
were struck off the file. But, however, irregular these pro- 
ceedings were in form they were nevertheless proceedings 
taken by the Court upon the motion of the execution-cre- 
ditor. Their object was doubtless to keep in force the de- 
cree and the reason why they were not further prosecuted 
is, as we understand the Principal Sudder Ameen to find, 
because the creditor then saw no hope of thereby realizing 
any portion of the money remaining due to him. 

We think that the Principal Sudder Ameen rightly held 
that these proceedings were, notwithstanding their irregu* 
larity, sufficient to avoid the operation of the Law of Limi- 
tation, and we affirm his decision. 
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The ^\si December, 1867. 

I 
Present : \ 

The Hon'ble Sir W. MORGAN, Kt., Chief Justice. 
A. EOSS. ] 

W. ROBERTS, 1 T,-r.n 

0,A. TURNEE, f'^^^^^CEs. 
R. SPANKIE, J 



» 



Case No. 1526 of 1867. 

Special Appeal from the decision of Rai Sookhbasee Lalh 
Principal Sadder Ameen of Seharunpore, dated the lO^A 
July. 1867. 



Jey Mull (Defendant) Appellant. 
versm 
Kesree and others (Plaintiffs) Respondents. 



Pleaders for Appellant. — Baboo Oprocash Cliunder Mooker- 
jee and Baboo Eeshree Pershad. 

Pleaders for Bespondents.— Bahoo Mirton Joy Mookerj^e 
and Lalla G-okul Chund. 



Fre-emptioni Wajib-ool-urz, Construction 
ofy Shoorkayan Shikmee. 

Held by a Full Bench in concurrence with the Lower Court that the proper 
coustructiou of the words shihmee shoorkayan used iu a Clause of the ad- 
ministration paper was, that they gave a preference to the sharers m the 
ihoU over those who are merely shai^rs iu the village. 
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This case was referred to a Pull Bench by the Hori'ble tlie 
Chief Justice and the Hon'ble Mr. Justice Spankie, with 
the following orders. — 

Referring Order, —It is said that the Principal Sudder 
Ameen's decision in this case is in conflict witli a former 
decision by the Judge which was confirmed by this Cour: 
on special appeal. 

There are perhaps certain grounds for distinguishing be- 
tween the two cases on the diSerent words of the adminis- 
tration paper. Assuming the words " shikmee sharers" 
to have acquired the local meaning of sharers who are blood 
relations, when these words occur in an administration pa- 
per in the Seharunpore District, the plaintiff can derive no 
benefit from them. But being a co-sharer in the t/ioke of 
8 biswahs (within which the property of which he claims 
pre-emption is situated), whereas the vendee the defendant 
is a sharer in the other tholce of 12 hiswahs, the plaintiff con- 
tends that the words give him priority. The words used 
give a clear preference to sJdhmee sharers and after them 
sharers in the thohe, and deha are mentioned in language 
which seems to point to some order of priority between 
them also. Whether the original bears the construction 
given to it in the translation before us of the Principal 
Sudder Ameen's judgment may be open to question. In 
the former suit the word " and'' not " or'* was employed 
to connect the words " sharers in the puttee'' with the words 
following them ** other sharers." It is very desirable that 
this form of expression in the wajib-ool-urz should receive 
a fixed and definite construction, and that the alleged 
local meaning of the word *' shikmee sharer'^ in the admi- 
nistration paper should be further considered. That such 
an expression occurring only in a certain class of documents 
should receive an artificial meaning in a given loca- 
lity which is to be recognized by law is a very important 
matter. The alleged local meaning at present stands up- 
on this passage in the Judge s judgment in the former suit. 
" I do uot understand the meaning of the phrase shikmee" 



Digitized by VjOOQ IC 



173 ; 

*' ' sliarers/ The pleaders on botli sides admit that it expres-'' 
*' ses no distinct meaning, hut they admit that its local" 
*' meaning is a sharer who is a blood relation to another'^! 
'' sharer." Upon this, the Judge proceeds to state that hei 
assumes this to be the meauins:. ! 

1 

Elsewhere (in ^Bengal) shikmee tenures it is believed, are 
quite independent on blood relationships. A subordinate 
risht or share within another share would be so described. 



'&* 



That a definite rule of construction may prevail both in 
this Court and elsewhere, it seems expedient that this case 
should be laid before the Pull Bench. 



ig tfe (JmH §4n4 



We are of opinion that the Principal Sudder Ameen'' 
^, ,-1 1 construction of the 5th 

* Deeha haza mam haqeeut keaee malik kee ^, • 4."U J • • 

burooi rehun muntakil naheeu hooee, ilia LJaUSC lU tne adminiS- 

ayinda hur ek malik ko ilditear intkal hissa (p^tion paper* is COrrCCts 

upnai upnai ka buseeghai bai ya ruhun hasil xiT jT xi V • , .Jv 

hoga,mugiir aowul hath slioorkayan shikmee anCl tnat tlie pJaintltl, 

aur basoonit inkar oonkai hath deegur hissa i^ l-l owTiPrQ nf 

daxan thoke o det,ha kai intkal knr sukta hai. ^J^" .'^^^ ^".^ OWnCrS 01 

TRANSLATION. 3^ Oiswatis m the 8 bis- 

In this village the rights of no proprietor ICuks thokc haVC a prior 

have^en transferred by mortgage : but in y\o\.i. f^ AK^ r^Tn^^c^vi^ it> 

the fuiuVe every proprietor shall have the i^^g^\> ^0 tllC properly lU 

power to transfer his share by sale or mort- . disputc (the 5 blSWUnseeS 

gage. He must however oflFer it first to his _|^ .„_ • ji^ 

shikmee shoorkayan co-sharers and when Snare in ine Same 

refused by them, to the share-holders in the tfioke, tO the defendant 

same tAoi.a.ul village. ^^^ ^^^^ ^^ property 

whatever within that thoke. The defendant's share in the 
village is in the other (^12 biswahsj thoke. The proper 
construction of the word used is that tiiey give a prefer- 
ence to those who are sharers in the thoke over those who 
are merely sharers in the village. 



\. 
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The plaintiffs having a prior right on this ground it is 

1^ not necessary to con- 

, • Sheo Narain and others, (Plajntiflfa) Appel- sider the meaning of th.e 

^^^^^' versus ^ words shihiiee shoor- 

Aagur Hossein and others, (Defendants) Jcayan, In the CaSG 

^Ind'Veb^y, 1867. cited,* theZillah Court 

had assumed upon the 
admission of the pleaders, that these words had acquired 
a peculiar local meaning, (viz., that they denoted sharers 
who were blood relations to otl^er i^harers). In the special 
appeal to this Court this portion of. the decision was not 
questioned by the grounds of appeal ^nd was not in ques- 
tion here. It was not therefore decided, nor it is now 
necessary to consider what may be the meaning of the 
expression or whether it has a special local meaning. The 
Principal Sudder Ameen's decision is right and the appeal 
is dismissed with costs, and interest at 6 per cent. 









u/ti/<;z . 



Digitized by VjOOQ IC 

MmtaiiMMMi 



I 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 






Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



